United States Court of Appeals 


for the Second Circuit 


JOINT APPENDIX 


N 


0. i 


United States Court of Appeals 


For tHe Seconp Circuit 


Equant EMPLOYMENT Opportunity Commission, Plaintiff-Appellee 
Vv. 


Loca 14, InteRNaTIONAL Unton oF OPERATING ENGINEERS ; 
Locau 15, Internationai Union or Operating ENGINEERS ; 
Er Au., Defendants-Appellants 


On Appeal from the United States District Court 
for the Southern District of New York 


JOINT APPENDIX 
Volume I: Pleadings 


Press or Byron S. Apams Frivtine, Iyc., Wasurneron, D. C. 


PAGINATION AS IN ORIGINAL 


BONNER, THOMPSON, KAPLAN & O'CONNELL 
ATTORNEYS AT LAW 
NINE HUNDRED SEVENTEENTH STREET, N.W. 
WASHINGTON, D.C. 20006 


(202) 659-4660 CABLE: BETKO 
WALTER J. BONNER® November 24, 1976 4084 UNIVERSITY DRIVE 
DANIEL &R. THOMPSON* PRIRFAX, VIRGINIA 22030 


LOUIS M. KAPLAN (703) 591-5480 
EDWARD C. O’CONNELL® 
ROGER D. MIDDLEKAUFF Sa 


WARREN G. STOLUSKY 416 HUMGERFORD DRIVE : 
WILLIAM D. APPLER * ROCKVILLE, MARYLAND 20850 
(308) 424-4164 


PAUL R. DEAN 


OF COUNSEL (AG sATIE® ALSO PVA. THO) 


A. Daniel Fusaro, Esquire 

Clerk, United States Court of Appeals 
for the Second Circuit 

United States Courthouse 

Foley Square 

New York, New York 10017 


Attention: Mrs. Brullo 


Re: EEOC v. Local 14, et al. 
(No. 76-6150) 


Dear Mrs. Brullo: 


This lettéc¢c will transmit ten copies of the Joint 
Appendix which has been revised in accordance with our several 
conversations this week, and will explain those revisions. 


On Monday, you called Mr. O'Connell of this firm to 
explain that the following pages of the Appendix were not clear 
enough for the Court to read: 


2-30 196 . 407-412 
37-42 210-221 429-434 
47-78 287-298 439-444 


90-91 
101-109 
171 


347-369 
377-380 
385 


445-456 
465-503 
537 


547-552 


I explained to you on Tuesday that the reason for this was the 
somewhat illegible copies of the originals. Nevertheless, we 
agreed that the Appendix would be improved by retyping from 
the originals, or otherwise improving the legibility of the 
documents. You and I also agreed that if, in some cases, the 
parties felt that particular pages were not necessary to the 
determination of the appeal, we should so indicate and not 
recopy those pages. 


We have complied with your request in the following 
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manner. First, we have retyped almost all the pages listed by 
you, and had them reprinted and rebound in the Appendix. There 
is no longer any question about their legibility. 


Second, as we discussed, the statistical material he- 
tween pages 2-30 was in part illegible in the Court's original 
record. You indicated that this should not be redone if the 
effect was to make it more legible that the original material 
before the Court. Nevertheless, we have reprinted this material 
and it is now as legible as possible. 


Third, Local 14 included in the Appendix copies of 
various New York laws between pages 445-456 and 465-503. These 
items were very indistinct in the Court's originals. Local 14 
has provided me with rezeroxed copies of these laws, which we 
have printed in the Appendix. While their reproduction is not 
ideal, it is considerably better than before. In any event, 
these items are public statutes which might have appropriately 
been left out of the Appendix, since they are available to the 
Court. 


Fourth, and finally, the parties agreed that a few 


of the pages need not be retyped and reprinted, because they 
were not of great importance. Those pages are, as we discussed, 
marked with an X in the corner of each page in the Appendix. 
Pages treated in this manner are: 


47-48 
Si~59 
62-69 
72-78 


These represent unimportant portions of the by-laws of Local 14; 
the important pages, 49-50, 60-61, and 70-71, have been retyped. 


I believe this responds to your request. If you have 

any questions, please direct them to Ms. Wood who will be deliver- 

ing the Appendices (including Volume I, where we corrected pp. 282- 

292 as requested). Thank you for your attention to this matter. 
Sincerely, 
j (G27 Cte a : Grey 
William D. Appl 
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Answer of Local 15, filed July 24, 1972 


Answer of General Contractors' Association of 
New York, Inc., filed July 26, 1972 4 


Answer of Allied Building Metal Industries, Inc., 
filed October 11, 1972 


Pre-Trial Consent Order, signed September 19, 1974 
Opinion, filed May 10, 1976 


Transcript of Appearance of Counsel before Judge 
Tenney, July 26, 1976 


Letter from Mr. Brady to Judge Tenney, July 29, 1976 
Letter from Mr. O'Hara to Judge Tenney, July 30, 1976 
Letter from Mr. Gallagher to Judge Tenney, July 30, 1976 
Letter from Mr. Devorkin to Judge Tenney, August 5, 1976 
Order and Judgment, filed September 1, 1976 

Supplemental Order, filed October 14, 1976 


Affidavit of Harold R. Bassen, in support of Motion for 
Stay, filed October 22, 1976 


Order to Show Cause, filed November 10, 1976 (unsigned) 


Affidavit of William C. Finneran, Jr., in support of 
Order to Show Cause, filed November 10, 1976 
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TATES DISTRICT COURT 
DISTRICT OF NEW YORK 


eee ee ra 


“yo 


LOCAL 14 INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 15 INTERNATIONAL UNION 
OF OPERATING ENGINEERS, THE IRON LEACUE 
OF NEW YORK CITY, INC.. THE CONSTRUCTION 
EQUIPMENT RENTAL ASSOCIATION, GENERA 
CONTRACTORS ASSOCIATION OF NEW YORK 
CITY, BUILDING CONTRACTORS’ AND MASON 
BUILDERS' ASSOCIATION, THE CEMENT 
LEAGUE, STONE SETTING CONTRACTORS' 
ASSOCIATION, ALLIED BUILDING METAL 
INDUSTRIES, RIGGING CONTRACTORS 
ASSOCIATION, CONTRACTING PLASTERER 
ASSOCIATION, EQUIPMENT SHOP EMPLOYERS, 


Defendants. 


SS ST 


violations of Ti 
42 U.S.C. 2000e, et 


of Presidential Executive 


contractors. 
2. This Court has jurisdiction over this action 
to 28 U.S.C. §1345 and 42 U.S.C. §2000e-6(b). 


14, International Union of Operating 


Engineers (hereinafter "Local 14") is an unincorporated 


f approximately 1.606 members which has its 


ce at 336 East h Street, New York, New 


JFMcH:1q 
72-1343 


York, within the Southern District of New York. On 


I 


! information and belief there are few non-white and Spanish 
! surnamed persons in Local 14, 

4. Local 14 has collective bargaining agreements 
with defendants, the Building Contractors and Mason Builders | 
Association, the Cement League, the Stone Setting Contrac- | 
tors' Association, the Allied Building Metal Industries, the | 
Rigging Contractors' Association, the Contracting 
Plasterers' Asseciation. 

5. Local 15, International Union of Operating 
Engineers (hereinafter "Local 15") is an unincorporated 


association of approximately 5,650 members. Local 15 has 


five subdivisions: 15 which has 2,002 members, 267 of whom 


{ 


are non-white or Spanish surnamed; 154 which has 670 members,! 


of whom 87 are non-white or Spanish surnamed; 15B which 


| 
| 
| 
H 
| 


has 383 members, of whom 47 are non-white or Spanish sur- 
named; 15C which has 1,340 members, of whom 212 are non- 
white or Spanish surnamed and 15D which has 1,275 members, 
| ©£ whom 155 are non-white or Spanish surnamed. 
6. Subdivisions 15, 154 and 15C are engaged 
_ principally in the operation and maintenance of construction 
' equipment in the City of New York. 
7 7. Subdivision 15B represents maintenance people 
| at various race tracks in the City of New York as well as 
maintenance employees of the Port of New York Authowity. 
8. Subdivision 15D represents field engineers 


engaged in surveying activities in the City of New York as 


«Jn Y 


' well as Westchester, Putnam, Dutchess, Nassau and Suffolk 
Counties of the State of New York. 

Local 18 has collectiv: bargaining agreements 
with defendants, The Iron League o* New York City Inc., the 
Construction Equipment Rental Association, General Contrac- 
tors Association of New York City, Building Contractors' 
and Mason Builders Association, The Cement League; Stone 
Setting Contractors Association, Allied Building Metal 
Industries; Rigging Contractors' Association, Contracting 


Plasterers' 


Association, and the Equipment Shop Employers. 
10. The defendant contractor associations, The 
Iron League of New York City Inc., the Construction Equip- 
ment Rei. Association, General Contractors Association 
ot New York City, Building Contractors and Mason Builders 
Association, the Cement League, Stone Setting Contractors’ 
Association, Allied Building Metal Industries, Rigging 
Contractors' Association, Contracting Plasterers Association 


and the “~1ipment Shop Employers (hereinafter "Contractors 


"), each transact business in the Southern 


ll. Under the provisions of the Collective 
Bargaining Agreements described in paragraphs 4 and 9 above, 


and practices which have developed thereunder, the defendant | 


Locel Unions control employment opportunities in the operat- | 


ing engineers' trade within the City of New York and in 


” 


the Surveyors Trade with the City of New York and the 
counties of Weschester, Putnam, Dutchess, Nassau and Suffolk . 


within the State of New York. 


JFMcH:1q 
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12. The union defendants are labor organizations 


i within the meaning of 42 U.S.C. §2000e(d) and are engaged in 
: an industry affecting commerce within the meaning of 42 
“U.S.C. §2000e(d). 
: 13. The union defendants are engaged in a pattern 
' and practice of resistance to the full enjoyment by nonwhite 
and Spanish surnamed workers of rights secured to them by 
; 42 U.S.C. §2000e-2(c} and §2000e-2(d). This pattern or 
, practice of resistance includes, but is not limited to, the 
: following specific acts and practices: 
(a) Failing and refusing to admit non-white and | 
Spanish surnamed workers into the defendant unions | 
as journeymen members on the same basis as whites | 
are admitted; | 


(>) Failing and refusing to refer non-white and 


Spanish surnamed workers for employment within 


their respective jurisdictions on the same basis 

as whites are referred by applying standards for 
referral which have the purpose and effect of in- 
suring referral priority to their members, a 
substantial number of whom are white; 

(c) Failing and refusing to permit contractors, 
with whom the defencant unions have collective 
bargaining agreements, to recruit black and Spanish 


surnamed workers on the same basis as whites are 


| 
q 
recruited; | 
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(d) Failing and refusing to permit contractors 
with whom the defendant unions have collective 
bargaining agreements to fulfill the affirmative 
action obligations imposed upon these contractors 
by Executive Order 11246 by refusing to refer 
for employment non-white and Spanish surnamed 
workers whom such contractors wish to employ; 
(e) Failing and refusing to take reasonable 
steps to make known to non-white and Spanish 
surnamed workers the opportunities for employ- 
ment in the trades under their jurisdictions, or 
otherwise to take affirmative action to over- 
come the effects of past raci y discriminatory 
policies and practices; and 
(£) Failing and refusing to file accurate 
reports with the Equal Employment Opportunity 
Commission; 
(g) Failing and refusing to take reasonable 
steps to overcome the effects of past racially 
discriminatory policies and practices. 
The pattern or practice of resistance described 
in this paragraph is of such a nature and is intended to 
deny the full enjoyment by non-white and Spanish surnamed 


workers of rights secured to them by 42 U.S.C. 2000e, et seq. 


1 
14. The defendant Contractors Associations are | 
i 


joined herein as defendants for purposes of relief SECOCAITE 
| 
| 
i 
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‘ hindered and prevented the fulfillment of affirmative action 


to Rule 19a of the Federal Rules of Civil Procedure. 

15. The aforementioned acts and practices have 
operated as a substantial impediment to the employment of 
non-white and Spanish surnamed workers in the building trade 


erafts within the jurisdiction of the defendants and have 


programs formulated pursuant to Executive Order 11246 and 
the Regulations promulgated thereunder. 

16. The defendants have failed and refused to take 
all reasonable steps to eliminate the effects of their past 
discriminatory policies and practices. Unless enjoined by 


order cf this Court, the defendants will continue to engage 


in patterns and practices which have the effect of denying 


ecual employment opportunities to non-white and Spanish 


origin. 


surnamed workers on account of their race and/or national | 
i 


WHEREFORE, the plaintiff prays that all defendants, 
their officers, agents, members, employees, successors, and . 
all persons and organizations in active concert or partici- 
pation with them, be preliminarily and permanently enjoined 


from engaging in a pattern and practice of discrimination, 


and all acts and practices which have or may frve the effect 


- of depriving non-white and Spanish surnamed workers of 


employment opportunities equal to those afforded white 


workers which effect is prohibited by 42 U.S.C. §2000e, 


et seg., and from engaging in any employment, membership, 


or referral practice which operates to continue the effects 
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any past racially discriminatory employment, membership, 


referral practice, and further that they be preliminarily 


; and permanently enjoined from: 


(1) Failing or refusing to admit non-white 
and Spanish surnamed workers to journeymen 
membership on the same basis as whites are 
admitted or have been so admitted; 

(2) Failing and refusing to establish work 
referral systems which eliminate the 

effects of past discrimination by pro- 

viding non-white and Spanish surnamed 

workers with employment opportunities 

equal to those afforded white workers; 

(3) Failing and refusing to recruit non-white 
and Spanish surnamed candidates for union 
membership and work referral on the same 
basis as whites have been recruited in 

the past; 

(43 Feiling and refusing to refer non-white 
and Spanish surnamed applicants for work 

on the same basis as white applicants 

are referred; 

(5) Failing and refusing to take all reasonable 
steps to overcome the present and continuing 
effects of their past discriwinatory policies 


and practices, including at least the follow- 
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ing affirmative steps: 


(a) Implementation of a program designed 
to fully inform the minority community 
about the work and training opportunities 
available through the facilities of the 
defendant unions; 

(b) Implementation of training programs, 
designed to fully train and fully qualify 
non-white and Spanish surnamed workers 

who are not yet qualified or who are 
already partially qualified in their trade; 
(c) Implementation of a non-discriminatory 
system for the operation of hiring halls 
maintained by the defendant locals 


including the setting of fair and im- 


partial standards for referral of workers; 
(d) Establishing procedures whereby the 
defendants will take all necessary steps 
to comply with the requirements of Title 
VLE; 
(e) The filing of accurate and complete 
reports with all government agencies 
charged with the enforcement of equal 
employment opportunity laws; and 

(6) Otherwise failing and refusing to take all 


steps necessary to recruit, hire, employ and 


-$- 
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promote non-white and Spanish surnamed 

workers. 
Plaintiff further prays for such other and edditional 
relief as the cause of justice may require, together with 
the costs and disbursements in this action. 
Dated: New York, New York 


May » 1972 


WHITNEY NORTH SEYMOUR, Jr. 
United States Attorney for the 
Southern District of New York 
Attorney for the United States 

of America 
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7 JOHN F. McHUGH 

Assistant United States Attorney 
Office and Post Office Address: 
United States Court House 
Foley Square 
New York, New York 10007 


RICHARD G. RLETRDTENST 
Acting Attorney General 
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DAVID L. NORMAN 
Assistant Attorney General 
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DAVID L. ROSE 
Attorney 
U.S. Department of Justice 


Washington, D.C. 20530 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 
Plaintiff 

- against - 
LOCAL 14 INTERNATIONAL UNION OF : 72 Civ. 2498 
OPERATING ENGINEERS, LOCAL 15 INTER- 
NATIONAL UNION OF OPERATING ENGINEERS, 
THE IRON LEAGUE OF NEW YORK CITY, INC., 
THE CONSTRUCTION EQUIPMENT RENTAL 
ASSOCIATION, GENERAL CONTRACTORS 
ASSOCIATION OF NEW YORK CITY, BUILDING 
CONTRACTORS' AND MASON BUILDERS' 
ASSOCIATION, THE CEMENT LEAGUE, STONE 
SETTING CONTRACTORS!’ ASSOCIATION, ALLIED 
BUILDING METAL INDUSTRIES, RIGGING 
CONTRACTORS ASSOCIATION, CONTRACTING 
PLASTERERS ASSOCIATION, EQUIPMENT SHOP 
EMPLOYERS, 


Defendants. 


Defendant, International Union of Operating Engineers, 
Local No. 14 (sued herein incorrectly as Local 14 International 
Union of Operating Engineers and hereinafter referred to as 
"Local 14") by its attorneys, Doran, Colleran, O'Hara & Dunne, 


for its answer to the complaint: 


1. Denies each and every allegation contained in 
paragraphs "1" and "2", except admits that such action purports 
to seek the relief specified therein and purports to invoke the 
_ jurisdiction of this Court pursuant to the statutory sections 


specified therein. 


2. Admits so much of paragraph "3'' as alleges that it 


is an unincorporated association with its principal office 


Ib 


located at 336 East 15th Street, New York, New York, and denies 
each and every other allegation contained in such paragraph and 
begs leave at the time of trial to refer to the records of such 
Local for the true and correct figures relating to its membership 


and the minority makeup thereof. 


3. Denies each and every allegation contained in 
paragraph "4", except admits that it has reached tentative 
agreement for the execution of a collective bargaining agreement 


with Allied. 


4. Upon information and belief, admits so much of 
paragraph "5" as alleges that Local 15 is an unincorporated 


association and that such Local has five subdivisions, but 


' denies that it has any knowledge or information sufficient 


form a belief as to the truth of the remaining allegations 


contained in such paragraph. 


5. Upon information and belief, denies each and every 
allegation contained in paragraphs"6", "7", "8", and "9" and 
begs leave at the time of trial to refer to the collective 
bargaining agreements under which the members of Locals 15, 154, 
15B, 15C and 15D operate for a true and correct statement as to 
the work that such members are engaged in and the names of the 
contracting associations with whom such Local has signed 


agreements with. 


6. Upon information and belief, admits the 


allegations contained in paragraph "10". 


7. Denies each and every allegation contained in 


paragraph "11" in so far as they are alleged to relate to Local 


14 and begs leave at the time of trial to refer to the various 
collective bargaining agreements under which such Local operates 
for a true and correct interpretation of the territorial 
jurisdiction of such Local, as well as the nature of the work 
its members are engaged in within such jurisdiction but denies 
that it has any knowledge or information sufficient to Senn a 
belief as to the truth of such allegations in so far as they 


may relate to other defendants 


8. Admits the allegations of paragraph "12" in so far 
as they relate to Local 14, but denies that it has any knowledge 
or information sufficient to form a belief as to the truth of 


such allegations in so far as they may relate to other defendants. - 


9. Denies each and every allegation contained in 
paragraph '"13'"' in so far as they are alleged to relate to 
Local 14, but denies that it has any knowledge or information 
sufficient to form a belief as to the truth of such allegations 


in so far as they may relate to other defendants. 


10. Denies that it has any knowledge or information 
sufficient to form a belief as to the truth of each and every 


allegation contained in paragraph "14". 


ll. Denies each and every allegation contained in 
paragraphs "15" and "16" in so far as they are alleged to 


' relate to Local 14, but denies that it has any knowledge or 
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information sufficient to form a belief as to the truth of such 


allegations in so far as they may relate to other defendants. 


AFFIRMATIVE DEFENSE 


12. The complaint fails to state a claim upon which 


relief can be granted against Local 14. 


WHEREFORE, defendant Local 14 demands judgment 


dismissing the complaint with costs. 


DORAN, COLLERAN, O'HARA & DUNNE 
1461 Franklin Avenue 

Garden City, New York 11530 
Tele. No. 516 248-5757 

Attorneys for Defendant Local 14 


By: 


Robert A. Kennedy, 
A Member of the Firm 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 


“Ve 


LOCAL 14, INTERNATIONAL UNION OF OPERATING 


ENGINEERS, LOCAL 15, INTERNATIONAL UNION 
OF OPERATING ENGINEERS, THE IRON LEAGUE 
OF NEW YORK CITY, INC., THE CONSTRUCTION 
EQUIPMENT RENTAL ASSOCIATION, GENERAL 
CONTRACTORS ASSOCIATION OF NEW YORK CITY, 
BUILDING CONTRACTORS’ AND MASON BUILDERS' 
ASSOCIATION, THE CEMENT LEAGUE, STONE 
SETTING CONTRACTORS' ASSOCIATION, ALLIED 
BUILDING METAL INDUSTRIES, RIGGING 
CONTRACTORS ASSOCIATION, CONTRACTING 
PLASTERERS ASSOCIATION, EQUIPMENT SHOP 


Defendants 


Defendant, INTERNATIONAL UNION OF OPERATING ENGINEERS, 
LOCAL NO. 15 (sued herein incorrectly as LOCAL 15, INTER- 
NATIONAL UNION OF OPERATING ENGINEERS and hereinafter 


referred to as "Local 15") by its Attorneys, CORCORAN anc 


BRADY, for its Answer to the Complaint: 


: 72 Civ. 2498 23 
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ANSWER | 
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1. Denies each and every allegation contained in 


aragraphs "1" and "2" except admits that an action has 
P grap P 


been brought by the Attorney General on behalf of the 


United States of America wherein certain relief is sought 


under the Civil Rights Act of 1964, and that the action 


purports to invoke the jurisdiction of this Court pursuant 


to the statutory sections specified therein. 


2, Denies information or knowledge sufficient to 


, form a belief as to the allegations contained in Paragraph 


"3" except admits that Local 14 has an office at 336 East 
15th Street, New York, N. Y. within the Southern District 
/ of New York. 

3. Denies knowledge or information sufficient to 


a belief as to the allegations contained in Paragraph 


4. Admits so much of Paragraph "5" as alleges 
that Local 15s approximately 5,650 members and has five 
subdivisions, and further admits, upon information and 
’ belief, so much of Paragraph "5" as sets forth the 
approximate numbers of white and non-white or Spanish 
surnamed members. 


5. Denies the allegations contained in Paregraph 


"6" except admits that Subdivisions 15, 154 and 15C are 
engaged in the operation and maintenance of certain 
} 


construction equipment in the City of New York, as set forth 


in its Charter. 


6. Admits the allegations contained in Paragraph 
"7" and Paragraph "8". 

7. Denies each and every allegation contained in 
Paragraph "9" except admits that tentetive agreement has 


been reached with The General Contractors Association and 
and that LOCAL 15C has Collective Bargaining Agreement with 
the Defendant the Construction Equipment Rental Association 


and the Equipment Shop Employers. 


8. Upon information and belief admits the allegations 
‘contained in Paragraph "10". 

9. Denies each and every allegation set forth in 
| Paragraph "11", 
: 10. Admits the allegations set forth in Paragraph 
"12" insofar as they relate to Local 15, but denies knowledge 
or information sufficient to form a belief as to the truth 
£ the allegations insofar as they may relate to other 
| Defendants. 


ll. Denies each and every allegation cor tined in 


| Paragraph "13" insofar as they relate to Local 15, but 


‘to form a belief as to the truth of such allegations | 
|} insofar as they relate to other Defendants. | 


1 


12. Denies that it has any knowledge or information 


| 
‘denies that it has any knowledge or information sufficient | 
| 
s 


|: suff to form a belief as to the truth of the allegation 
: contained in Paragraph ''14", 
13. Denies each and every allegation contained in 
' Paragraph "15"and Paragraph "16" insofar as they relate to 
i Local 15, but denies that it has knowledge or information | 
' sufficient to form a belief as to the truth of such 
allegations insofar as they may relate to other Defendants. | 
AS AND FOR A FIRST 
AFFIRMATIVE DEFENSE 
14, The complaint fails to state a claim upon which 


relief can be granted against LOCAL 15. 


C 


AS AND FOR A SECOND 
AFFIRMATIVE DEFENSE 


15. The Defendant LOCAL 1) categorically denies 
the existence of any pattern or practice which directly or 
| indirectly violates the provisions of Title VII of the Civil 
: Rights Act of 1964, 42 U.S.C. 2000e, et. seq. or which 
' ¢nterferes with the implementation of Presidential Executive 
| Order 11246; in that since its inception the Defendant 
" LOCAL 15 hes had non-white and Spanish surnamed, es well as 
‘ other minority members in all categories of membership who 
| have actively taken part in the activities of the Local 


| Union and of the International Union of Operating Engineers, 


and that black members of the Local Union have represented | 


the Union as delegates to Union conventions at International, 
State and Regional levels, at various locations throughout 
the United States; in that the Apprentice Training Program 
LOCAL 15 has 26 non-white trainees out of a total number | 
37 trainees enrolled; in that the LOCAL UNION has 
cooperated fully as an active participant in the Training 
Agreement between the New York Building and Construction 


Industry Board of Urban Affairs Fund and the State of New 


York and The City of New York, which agreement has for its 
purpose the establishment of a uniform program of Affirmative 
Action in accordance with the applicable Federal, State and 
City Legislation, and the rules, regulations and Executive 
Orders pertaining thereto, by establishing e Training 
Program for minority and disadvantaged groups in the crafts 
and skills of the Building and Construction Industry in New 


York City and by endeavoring to insure continvity of trainin 


pata 

7 and entrance into the industry as qualified craftsmen for 
{ 

| the said minority and disadvantaged groups by providing 
meaningful training at the Apprentice School as well as on 


the construction job sites. 


| 
rf 
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1 16, The activities and practices of LOCAL 15 as set 
i: 
| forth above proves that the general, indefinite and 


unsupported allegations of the complaint are based upon 
supposition only, and that the United States Attorney 


General has no cause or reason to believe that a pattern 


or practice of denial of rights, as alleged, exists or has 

ever existed on the part of the Defendant LOCAL 15. 
WHEREFORE, Defendant INTERNATIONAL UNION OF 

OPERATING ENGINEERS, LOCAL NO. 15, demands judgment 


dismissing the complaint wih costs. 


Dated: New York, N. Y. 
July 24, 1972 


CORCORAN AND BRADY 
Attorneys for Defendant 
INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LOCAL 
NO. 15 

ll Park Place 

New York, N. es a 


ay 
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ROBERT D. rie pare 
A Member of the pad 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


S OF AMERICA, 


Plaintiff, 


72 Civ. 2498 D.D.B. 
-against- 


ANSWER _ 
LOCAL 14 INTERNATIONAL UNION OF 
OPERATING ENGINEERS, et al., 


Defendants. 
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Defendant The General Contractors Association ofsne' 
York, Inc. (sued herein as General Contractors Association of 


New York City), answering the complaint: 


l. Denies knowledge or information sufficient 
@ belief as to the truth of the allegations contained in 


1, 2, 4, 12, 14 and 15 of the complaint. 


2. Denies knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in paragraph 
3 of the complaint, except admits upon information and belief that 
Internationel Union of Operating Engineers of Local 14 is an unin- 
corporated association with principal offices at 336 East 15th 
Street, New York, New York, within the Southern District of New 


York. 


3. Denies knowledge or ir.formation sufficient to form a 


belief as to the truth of the allegations contained in paragraph 5 


of the complaint except admits upon information and belief that 


International Union of Uperating Engineers, Local 15, is an unin- 


corporated association. 


4. Admits upon information and belief the allegations 


contained in paragraphs 6, 7 and 8 of the complaint. 
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5. Denies knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in paragraphs 
9 and 10 of the complaint to the extent they refer to the other 


defendants. 


6. Denies each and every allegation contained in para- 
graph ll of the complaint except denies knowledge or information 
sufficient to form a belief as to the truth of so much of said 
allegation as reads, "* * * and practices which have developed 
thereunder * * *" and respectfully refers the Court to the respec- 
tive collective bargaining agreements for a full and complete 


statement of their contents. 


7. Denies knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in paragraph 
13 of the complaint and all subdivisions thereof except denies 
each and every allegations contained in subdivisions (c) and (a) 
thereof to the extent they refer to defendant The General Contract- 


ors Association of New York, Inc. and its members-contractors. 


8. Denies each and every allegation contained in para- 
graph 16 of the complaint and denies knowledge or information suf- 
ficient to form a belief as to the truth of the allegations con- 


tained therein which pertain to the other defendants. 
FOR AN AFFIRMATIVE DEFENSE 


9. The complaint fails to state a claim upon which 
relief can be granted against The General Contractors Association 


of New York, Inc. 


| 
t 
| 
| 
{ 
| 


WHEREFORE, defendant The General Contractors Association | 
of New York, Ine. demands judgment dismissing the complaint with 


costs. 


SHEA GOULD CLIMENKO & sca 
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Memper of the Firm 

Attorneys for Defendant The General 
Contractors Association of New York, 
Ince. 

330 Madison Avenue 

New York, New York 10017 

212-661-3200 
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UNITED STATES OF AMERICA, 
Plaintiff, ANSWER 
Ve : 72 Civ. 2492 


LOCAL 14, INTERNATIONAL UNION OF 
OPERATING ENGINEERS, et al., 


Defendants. 


Defendant Allied Building Metal Incustries, Inc. 


("Allied"), by its attorneys, Proskauer Rose Goetz & 


Mendelsonn, for its answer to tne Complaint herein, alleges 


as follows: 


l. Denies the allegations of paragrapin 1 of 
the Complaint, except admits that tnis action was brougnt 
by the Attorney General on behalf of the Unitec States and 


purports to seek the relief specified in the Complaint. 


2. Denies the allegations of paragraph 2 of 
the Complaint, except admits that the Complaint purports 
to invoke the jurisdiction of this Court pursuant to tne 


statutory sections specified therein. 


3. States that it is without knowledge or 
information sufficient to form a belief as to the trutn of 
the allegations of paragrapn 3 of tne Complaint, except 


admits that Local 14, International Union of Operating 


Engineers ("Local 14") maintained its principal office at 
336 East 15th Street, New York, New York at tae time this 


action was commenced. 


4. States that it is without knowledge or in- 

| formation sufficient to form a belief as to the trus: of 

the allegations of paragraph 4 of tne Complaint, except 
admits that since March 1, 1972 Local 14 has nad a collective 
bargaining agreement with Allied acting for and on behalf 


jof its members. 


Ss tates that it is without knowledge or in- 
formation sufficient to form a pelief as to the truth of 
the allegations of paragraphs 9 and ll of the Complaint 
jexcept aamits that since March 1, 1972 Local 15, International 
Union of Operating Engineers ("Local 15") nas nad a 
icollective bargaining agreement with Alliec acting for ana 


jpenalt of its members. 


6. ¢ it is without knowledge or in- 
lformation sufficient to form a belief as to the truth of 


ithe allegations of paragraph 10 of the Complaint, except 


aamits that Allied transacts business in the Soutnern 


District of New York. 


7. Denies the allegations of paragzaph 14 of 
Complaint except states that it is without knowledge or 


information sufficient to form a belief as to tne trutn 


lot the allegations with respect to the defendant contractor 


associations otner than Allied. 


LF 


8. States that it is without knowledge or in- 
formation sufficient to form a belief as to the truth of 


the allegations of paragraphs 5, 6, 7, 8, 12, 13 and 15. 


9 Denies the allegations of paragraph 16 of the 
Complaint, excenot states that it is without knowledge or 
information sufficient to form a belief as to the truth 
of the allegations with respect to defendants other than 


Allied. 


Affirmative Defense 


10. The Complaint fails to state a claim upon 


which relief can be granted against Allied. 


WHERCFORE, defendant 


Industries, Inc. demands judgment dismissing the Complaint 


with costs. 


PROSKAUER ROSE GOETZ & MENDELSON 
Attorneys for Defendant Allied 
Building Metal Industries, Inc. 


By a 
Morton M. Manexker 
A Member of the Firm 


300 Park Avenue 
New York, New York 10022 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


1 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, Bp 


Plaintiff, 
-vVe 72. Civ, 
(CHT) 

LOCAL 14 INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 15 INTERNATIONAL UNION 
OF OPERATING ENGINEERS, THE IRON LEAGUE 
OF NEW YORK CITY, INC., THE CONSTRUCTION 
EQUIPMENT RENTAL ASSOCIATION, GENERAL 
CONTRACTORS ASSOCIATION OF NEW YORK CITY, 
BUILDING CONTRACTORS' AND MASON BUILDERS' 
ASSOCIATION, THE CEMENT LEAGUE, STONE 
SETTING CONTRACTORS' ASSOCIATION, ALLIED 
BUILDING METAL INDUSTRIES, RIGGING CON- 
TRACTORS ASSOCIATION, CONTRACTING 
PLASTERERS ASSOCIATION, and EQUIPMENT 
SHOP EMPLOYERS, 


Defendants. 


On September 9, 1974, the attorneys for the under- 
signed parties herein appeared before the court at a pre- 
trial conference pursuant to Imle 16 of the Federal Rules of 
Civil Procedure, end the following action was taken: 

1. The parties agreed that the trial of this ac- 
tion shall be as to liability only and shall be based upon 
the pleading, without amendment thereto, and none of the is- 
“sues raised therein is abandoned except for paragraph 13(f) 
of the complaint relating to the filing of accurate reports 
with the Equal Employment Opportunity Commission. 

2, ‘tue parties agreed that the Equal Employment 
Opportunity Commission is substituted for the United States 
of America as party plaintiff, 

3, While reserving the right to add or subtract 
therefrom, plaintiff proposes to introduce into evidence the 


exhibits listed in Attachment A hereto, 
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Plaintiff and defendant Local 15 stipulate as to 
the authenticity of Government's Exhibits 1-4, 8-13, 15-37 
and 40-69, and stipulate into evidence Government's Exhibits 
5, 6 and 7, As to Exhibits 14, 38 and 39, defendant Local 15 
reserves the right to object to the admissibility of all or 
any part of such exhibits. 

Defendant Local 14-148 has stipulated to plaintiff's 
proposed exhibits numbered "1" through "60" as to their 

anc admissibility as follows: 
to exhibits numbered "1" through "4", their 

authenticity is stipulated but not as to their admissibility. 

As to exhibits numbered "5" through "7", both their 
authenticity and admissibility ere stipulated to. 

As to exhibits numbered "8" through "13", their 
authenticity is stipulated but not as to their admissibility. 

As to exhibits numbered "14" through "34", degendant 
Local 14-143 reserves the right to object to admissibility of 
all or any part of such exhibits. 

As to exhibits numbered "35' through "37", their 
authenticity is stipulated bit not as to their admissibility. 


As to exhibits numbered "38" and "39", defendant 


Local 14-14B reserves the right to object to admissibility of 


ali or any part of such exhibits, 
As to exhibit numbered "40", its authenticity is 


Stipulated but not as to its admissibility. 


As to exhibits numbered "41" through "60", defend- 


; 


1 
ant Local 14-148 reserves the right to object to admissibility 


of all or any part of such exhibits. 


Reserving the right to add or subtract from ¢His 


list, defendants propose to introduce into evidence some or 


all of the following exhibits: 3 y 
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Defendant Local 14-14B's Exhibits 


a. Statistics prepared from Local 14-14B's 


| 
records relating to minority membership within the union. 

b. Statistics and documents relating to New York | 
City Licensing requirements for Hoisting Machine 
Operators and application therefor. 


c. Any and all documents which the Union has 


supplied to the Government and which the Government hes | 


failed or refused to offer into evidence. 


d. Union records relating to rates of pay, fringe 


benefits received by al. members of Local 14-14B. 


Defendant Local 15's Exhibits 

a. Racial composition of Local 15, 
Apprentice Training School on a yearly basis. 

b. New York Plan statement of minority 
trainee goais. 

ec. Listing of New York Plan trainees 


participating through Local 15. 


33 
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4. The issue for trial is whether the defendant 
unions are engaged in a pattern and practice of resistance 
to full enjoyment by black and Spanish surnamed workers 
of rights guaranteed to them by 42 U.S.C. §2000 e et sea. 

5. Plaintiff's contentions are: 

a. Locals 14 and 15 of the International 
Unisna of Operating Engineers, and their branches, are labor 

izations within the msaning of 42 U.S.C. §2000 e(d), and 
-ageged in an industry affecting commerce within the mean- 
g of 42 U.S.C. §2000 e (d) and (e). 

b. That the defendant unions are engaged in a 
pattern and practice of resistance as set forth in paragraph 
4 of this pre-trial order, and that the pattern and practice 
includes the following: 

(1) Failing and refusing to admit black 
and Spanish surnamed workers into the defendant 
unions as members on the same basis as whites are 
admitted; 

(2) Failing and refusing to refer black 
and Spanish surnamed workers for employment within 
their respective jurisdictions on the same basis 
as whites; 

(3) Failing and refusing to train and help 
train black and Spanish surnamed workers for employ- 


ment within their respective jurisdictions on the 


' 
| 
same basis 2s whites; | 


(4) Failing and refusing to provide union 
services and benefits to black and Spanish surnamed 
workers within their respective jurisdictions on 
the same basis as for whites; | 

(5) Failing and refusing to provide equal 
terms and conditions of employment to black and 
Spanish surnamed workers within their respective 


jurisdictions on the same basis as for whites; 


SF 
ee 
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(6) Failing and refusing to take reason- 
able steps to make known to black end Spanish sur- 
named workers the opportunities for employment in 
the trades under their jurisdictions, or otherwise 
to take affirmative action to overcome the effects 
of past racially discriminatory policies and 
practices; 

(7) Failing and refusing to permit con- 
tractors, with whom the defendant unions have col- 
lective bargaining agreements, to recruit black and 
Spanish surnamed workers on the same basis as whites 

are recruited; 

(8) Failing and refusing to permit con- 
tractors with whom the defendant unions have 
collective bargaining agreements to fulfill the 
affirmative action obligations imposed upon these 
contractors by Executive Order 11246 by refusing 
to refer for employment black and Spanish surnamed 
workers whom such contractors wish to employ; 

(9) Discouraging black and Spanish surnamed 
workers from seeking employment opportunities in 
the trades within their jurisdiction; and 

(10) Failing and refusing to take reason- 
able steps to overcome the effects of past racially | 
discriminatory policies and practices. 

ce. Under the provisions of the Collective 


Bargaining Agreements between the local unions and the em- 


| 
| 
| 
| 
| 
| 


ployers, and practices which have developed thereunder, the 
defendant local unions control employment opportunities in the 
{ 


operating engineers' trade within the geograpnic jurisdiction | 


of the local unions. 


AS 
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d. The aforementioned acts and practices have 
operated as 2 substantial impediment to the employment of 
black and Spanish surnamed workers in the building trade 
erafts within the jurisdiction of the defendants and have 
hindered and prevented the fulfillment of affirmative action 
programs formulated pursuant to Executive Order 11246 and the 
Regulations promulgated thereunder. 

e. The defendants have failed and refused to 
take all reasonable steps to eliminate the effects of their 
past discriminatory policies and practices. Unless enjoined 
by order of this Court, the defendants will continue to 
engage in patterns and practices which have the effect of 
denying equal employment opportunities to black and Spanish 
surnamed workers on account of their race and/or national 
origin. 

f. In order to remedy the effects of the above- 
described unlawful practices, defendants have been and are 
under an obligaticen to take affirmative action to recruit, 
train, admit to union membership, employ and refer for 
employment substantial numbers of black and Spanish surnamed 
workers, in a manner to be determined subsequent to the trial 
of this action on liability. 

g. As a result of the above-described unlawful 
practices of the defendants, black and Spanish surnamed in- 


dividuals have suffered financial loss and are, therefore, 


| 
‘ 
| 


entitled to receive back pay in amounts to be determined sub- 
sequent to the trial of this action. 

h. The Iron League of New York City, Inc., 
the Construction Equipment Rental Association, General 
Contractors Association of New York, Building Contractors 
and Mason Builders Association, the Cement League, Stone 


Setting Contractors Association, Allied Building Metal 
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te industries, Rigging Contractors Association, Contracting 


Plasterers Association and Equipment Shop Employers are 
asscciations of contractors engaged in industry affecting 
commerce within the meaning of 42 U.S.C. § 2000e, which have 
collecting bargaining agreements with defendant unions, and 


are properly named as defendants under Rule 19(a)(1). Federal 


Rules of Civil Procedure. 
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6. vefendants' contentions are: 

Defendant Local 14-14B of the International Union 
of Operating Engineers claims that it is not in violation of 
Title VII and contends that: 

(a) The charters of Local 14-14B were issued 
by the International Union of Operating Engineers 
on March 1, 1937 and December 31, 1938, 
respectively. 

(b) Local 14 is engaged principally in the 
operat on and maintenance of equipment which is used 
on buildings, heavy construction and tunnel work. 

(c) Local 14B was charted as an organizing 


local and is engaged principally in the operation 


and maintenance of equipment in serap yards, brick. 


yards and in stevedoring operations. 

(d) Each member of Local 14-148 regardless of 
race, color, creed or national origin is accorded 
the same rights under the Constitution of the 
Inte. national Union of Operating Engineers and 
By-Laws of Local 14-148. 


(e) The rules for admission to membership in 


Local 14-14B are set forth in Article 10, Section \ 
of the Constitution of the International Union of 
Operating Engineers and Article IV, Section 1 of 
the By-Laws of Local 14-14B and apply to all 


prespective candidates. 


ae 


(£) Local 14-14B has since 1937 and 1938 
had Blacks and Hispanic members. 

(g) Simee 1937 there has never been an 
incident where a qualified Black or Spanish sur- | 
named individual or a member of any other minority 
group has ever been denied membership in Local 
14-148, 

(h) Since 1937 no qualified Black or Spanish 
surnamed individual or other minority group member : 
has ever been denied a transfer into Local 14 from| 
another Local of the International Union of | 


Operating Engineers. 


(i) Since 1937 no Black or Spanish surnamed 


individual or member of any other minority group 
has ever been expelled from Local 14-148. 
(j) Each and every year since 1940 the Black 


and other minority membership of Local 14-148 has 


(k) Since 1964 no individual regardless of 


his race, color, creed, religion or place of 


| 
| 
\ 
increased. | 
| 
| 
\ 


national origin has brought and sustained a claim 
of discrimination against any officer or member of 
Local 14-14B before any body or agency. 

(1) All members of Local 14-1483 are free to 
solicit their own jobs from employers, or receive 
requests from employers for employment or seek 
assistance from the Locals' Day Room in obtaining 
employment. 

(m) Since 1937 the rates of pay and fringe 
benefits for Blacks and other minority groups have 


been the same_as those enjoyed by White members. 
a uae 


| 
| 


\ 
| 
| 
| 


i | 
(n) Since 1937 the opportunities to obtain . | 
jobs and/or referrals have been the same for Black! 
and other minority members as those enjoyed by | 
White members, | 
(0) Since 1964 Local 14-143 has taken part in 
affirmative action to further essist Blacks and 


Spanish surnamed individuals end other minorities 


to become members of Local 14-148, 


Defendant Local 15 of the International Union of 
Operating Engineers claims that it is not in violation of 
Title VII and contends that: 

(a) Separate charters were issued by the 

International Union of Operating Engineers to 

Local Unions on the following dates: 

Local 15 - December 31, 1938 

Local 15A- December 31, 1938 

Local 15B- January 8, 1960 

Local 15C- December 31, 1938 

Local 15D- February 5, 1957 

(b) Since the issuance of the said charter, 
each local has had minority members who gained 
admission on the same basis as white members, 
(c) The number of minority members in the 


, ; | 
Local Union has increased with the increase in the 


overall Union membership. 


(d) Since its inception, the Local 15 | 


Apprentice Training School has trained black and 


Spanish surnamed trainees. Every class of trainees 


has had a greated number of black and Spanish 
surnamed trainees than white trainees, | 


| 


(e) Local 15 has cooperated fully in the 
New York Plan and has exceeded its Plan goal of 
Minority trainees in every year of participation. 
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(£) Local 15 International Union of Operating 


Engineers has not required any restrictive testing | 


procedures, a Union sponsor or the approval of the | 


membership for admission to membership. | 


of Local 15 whose members receive a lower rate of 


(g) There has never been any local or subdivision 
| 
| 


pay for the same work performed at a higher rate of 


pay by members of another subdivision of Local 15. 
(nh) The perecntage of minority members of 
Local 15 is and has been substantially higher than | 

other construction unions in the New York area. 
(i) Local 15 does not and has not maintained 
a hiring hall from which contractors must obtain 


their workers. 


(j) Under provisions of the Collective 
Bargaining Agreements between Local 15 and 
contributing employers, the employers have the 
opportunity to hire workers directly without 
notifying or contacting Local 15 and there has been 
a consistent pattern of contractors directly hiring 

| 
workers. 

(k) Members of Local 15 consistently cbtain 
their own employment by contacting contractois. 

-(1) Workers who are not members of Local 15 
are referred to employment by Local 15. These 
non-workers are not required to pay any fee for — 
referral. 


(m) There are no “permits" issued to non- 


member workers who are referred to employment by 


Local 15. 
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(n) Applicants for membership in the 
Union must be fully qualified to perform skille 
work under the jurisdiction of the Local Unions 


(0) Work performed under the jurisdic- 


tion of the Local must be performed in a com- 


petent and safe manner. Incompetently per- 
formed work endangers fellow workers, may cause 
damage to expensive equipment, and might neces- 


sitate the re-doing of costly work. 


Defendant, The General Contractors Association of New 


York, Inc. (hereinafter, "GCA") contends that: 


fa) GCA is not an association of’ contractors engaged 


in industry affecting commerce within the meaning of 42 USC 
§ 2000 e. 

(b) GCA has no collective bargaining agreements with 

the defendant unions. 

(e) GCA is not properly named as a defendant under 

Rule 19 (a), Fed. R. Civ. P. 

(a) The action as against GCA should be dismissed in 
its entirety. 
< is stipulated by ang between Plaintiff and Defendant, 

General Contractors Association of New York, Inc., (incorrectly 
designated herein as General Contractors Association of New York 
City) that Plaintiff's complaint does not assert any claim for 
liability against defendant General Contractors Association of 
New York, Inc. 

It is further stipulated by and between Plaintiff and 
Defendant, General Contractors Association of New York, Inc., 
that, in the event of any proceeding for the purpose of establish- 
ing relief, on the basis of any judgment for liability in the 
trial herein, that in such a proceeding the General Contractors 
Association of New York, Inc. shall have a full opportunity to 
offer proof and defend against the alliegaticns in the Complaint 
of Plaintiff that (1) the General Contractors Association of New 
York, Inc. is a proper defendant for purposes of relief under 
Rule 19(a) of the Federal Rules of Civil Procedure and (2) that 
the General Contractors Association of New York, Inc. is an as- 
sociation of contractors engaged in any industry affecting commerce 
within the meaning of 42 USC § 2000€@, which has collective bar- 
gaining agreements with the defendant unions herein. 

qe Plaintiff further proposes that the parties stipula- 
te to the facts listed in Attachment B hereto, in the absence of 


which plaintiff proposes to prove such facts among others at trial. 


“1-43 


8. The parties expect to call the following 


witnesses at the trial of this action. 
A. Plaintiff's Witnesses 
While reserving the right to add to or subtract 


from this list, plaintiff proposes to call some or all of the 


following witnesses: 


1. Union Officers /kelph Dalton 


i 
i 
i 
| 
i 
i 
| 
i 
a 


Thomas Nolan - =~ 
Thomas A. Maguire 
/ Thomas A. Maguire, Jr. 
John Messinger 
William Wade 
‘ Edward Broderick 
Edward P, Murphy 
John R. Egan 
Jesse Martyn 
Frank Guma 
“ Willian Delaney 

Charles R. Gambino 
Anthony Labate 
John E. Wood 

Joseph Garcia 

James R. Pettus 

Francis X. Gray 

Jake Steele 

Thomas Mahady 

Joseph Salcito 

A number of individuals from the following 

4Y 
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Black and Spanish surnamed union members. 
Black and Spanish surnamed non-union 
members employed, seeking employment or 
having sought employment in New York City 
in the operating engineers trade. 

Persons who have sought employment for 
Black and Spanish surnamed workers in the 
operating engineers' trade. 

9. Officials from various city egencies. 

10. Officials or employees from various federal 
agencies, including the Department of Defense and the Armed 
Forces. 

ll. Representatives of companies employing workers 

engineers trade in New York City. 


Pleintiff also reserves the right to call addition- 


al witnesses at trial to rebut the eviderce and testimony 


introduced by the defendants. 


si- 
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B. Defendant Local 14-14B's Witnesses 
While reserving the right to add to or 


subtract from this list by filing a supplementary list 


prior to or at trial, defendant Local 14-148 proposes to call 


some or all of the following witnesses: 

Nicholas Bonvino 

we Edward Broderick 
James Brown 
Charles Castaldo 
Fitzbert Crawford 
Alphonso D'Ambroso 
Ralph Dalton 
Stanley Drayton 
William Fulcher 
William P. Garvin 
Anthony Gerosa 
Jacob Grill 
A. L. Heil 
Eugene Howard 
Lester W. Jackson 
Herman Jetter 
Herman Lee 
Jesse J. Martyn 
John J. Messinger 
James R. Pettus 
Joseph M. Rizzuto 
Merril Smith 
William D. Wede 
Jeremiah T. Walsh 
Solomon Weitz 
Trevor Wisdom YE 
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Defendant Local 14-14B further reserves the 


i 
| 
| 
| 
} 
| 
| 
\ 


right to call at trial additional witnesses to rebut evidence 


and testimony of plaintifé£. 


C. Defendant Local 15 s witnesses 
Reserving the right to add or subtract from 
this list, defendant proposes to call some or all of the 
following witnesses: 
1. Union Officers - Thomas A, Maguire 
Thomas P. Maguire, Jr. 
John Murphy 
Thomas Geraghty 
Frank Guma 
Charles R. Gambino 
Anthony Labate 
V Daniel Mur phy 
William Delaney 
James J. Dooley 
Donald Roffles 
Raul Monages 
Earl Johnson 
Joe N. Davis 
Selwyn Scarborough 
Ulysses Stanley 
Joseph Brown 
Vivian Palomino 
Alfred Palomino 
David Morgan 
Aston McEwan 
Keith Warson 
Jerry Meriwether 
Raymond Phillips 
Victor Henry 


Arthur Smith 


Ignacio DeLeon 


ort 
- 
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Amos Modeste 
Anthony Young 

Rufus Brewington 
William Vance 
Anthony Sales 

Noel Gonzalez 
George Brown 

Relph Vasquez 

Ralph Jones 

Kenneth Vaughan 
Stephen Porter 
Harold James 
Claudias E, Johnsen 
Johnnie Lewis 
Enrico Perez 

James Washington 
Randolph N. McAlmon 
Jose Rodriguez 
Pedro Rivera 

Harry L. Mayo 
Charles Thompson, Jr. 
Horace Wynter 

Ike King 


Frank Nunez 


Anthony Lopez 


James E. Walton 
Ralph Johnson 
Luther Ridley 
Eddie Gaskin 


Rogers Morsley 


John W. Feimster Lf 
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James Tidwell 
Neville R. Lynch 
Clyde S, Black 
Joseph Reed 

Jonn Phillips 
Waldwin Smith 
William Mayes 
Robert C. Rodriguez 
Robert Young 

Jesse Council 

Earl Wallace 

Jesse Wise 

Robert Keaton 
Leroy Debetham 
George Key 

Herman G. AvcKinson 
Alfred Gibson 
Lawrence S. Havens 
Redus E, Shorter, Jr. 
Weyman Hall 
Fitzroy Danvers 
Nathaniel Brown 
Antonio Sanchez 
Eugene Garwood 
David Mims 

Joseph Hall 
Claudius J. Green 
Bernard Rush 

James Summerville 


Samuel Chaneyfield 


Derrick Danvers 44 
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Sanders Scott 
Robert Agnew 
Ramon DeYubero 
Paul B. Taylor 
Audley B, Carter 
Horace Graham 
Joseph Leon 

Andre Procope 

Matt A. Murray 
Richard McClain 
Raul Monagas 
Manuel H. Sepulveda 
Gordon L. Flagg 
Nelson Baez 

Hector DeVega 
Charles Alvarez 
Donald Marshall 
Humberto Castro 
Robert Brown 
Wilson Carcana 
Curtis English 
Juan Galarce-Ortiz 
Pablo Hidalgo 
Delroy 0. Welsh 
Jimmy Rowser 
Cleveland Smith 
Manuel Zamora 
Anthony B. Rerme 
Gonzalo E, Gonzalez 


Leon C. Guerra 


Ao 


Adriano P. Lott 
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114. Raymond G. Carle 


115. Daniel Rios 
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Dated: New York, New York 


September (PF , 1974, 


SO ORDERED: 


fo? 
Ve) ene fi 2” 
ei Oe Oe ee 
United States District Jidge 
CONSENTED TO: 
PAUL J. CURRAN 
United States Attorney for the 


Southern District of New York 
Attorney for the Plaintifé 


fo / 
MD Vy 
chs if 
MICHAEL S. DEVORKIN 
Assistant United States Attorney 


DORAN, COLLERAN, O'HARS, POLLIO & DUNNE 
Attorneys for Defendant, Local 14, I.U.0.E. 


CORCORAN and BRADY 
Attorneys for Defendant, Local 15, I.U.0.E. 


e 


aoe 6 
ROBERT D, BRADY 


SHEA GOULD CLIMENKO & KRAMER 
Attorneys for Defendant, General Contractors Association 
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ATTACHIENT A 
INTIFF'S EXHIBITS 


PLAINTIF! 


U.S. Department of Commerce, Generel Social and 


Economic Characteristics, 1979 Census Popuietion -- 


New York, (PC(1) -34 N.Y.), Tables 11¢, 120, 121, 


rtment of Labor, 


proved larch 


February 27, 
Maren 9, 1965 


February 12, 1970 


By-Laws, International Union of Overating Engineers, 
Locals 15, 15A, 15B, 15C, 15D, 

Minutes, Executive Board Meetings, Local 14 and 148, 
January 1964 - to date, 

Minutes, Investigating and Examining Committee 
Meetings, Loaal 14 & 148, January, 1964, to date. 
Minutes Regular and Quarterly Membership Meetings, 
Local 14 & 14B, January 1964, to date. 

Minutes, Regular Monthly and Quarterly Membership 
Meetings and Executive Board Meetings, Locals 15 & 
15A, 15B, 15C, 15D, January 2, 1966, to date. 


Applications for Membership to Local 14. 


ranscript of Hearings, New York City Commission 


on Human Rights 

A. August 14, 1963, at 102-159. 

B. November 16, 1966, at 681-814. 

General Contractors Association of New York, Ine. 
("GCA") answers to Plaintiff's Interrogatory 

No. 9. 

Deposition Ralph Dalton, March 8, 1974, 
Deposition Thomas Nolan, March 6, 1974, 
Deposition Thomas A. Maguire, November 20, 1973. 
Deposition Thomas A. Maguire, Jr., March 7, 1974, 
Deposition John Messinger, September 6, 1973. 
Deposition William Wade “ , September 6, 1973. 
Deposition Edward Broderick, September 5, 1973 
Deposition Edward P. Murphy, March 6, 1974, 


Deposition John R. Egan, July 28, 1972. 


Deposition Jesse Martyn, April 11, 1973. 
Deposition of Frank Guma, March 5, 1974. 


Deposition William Delaney, March 5, 1974. 


Deposition Charles R. Gambino, March 7, 1974. 


Deposition Anthony Lebate, March 5, 1974, 
Deposition John E. Wocd, May 29, 1973. 
Deposition of Joseph Garcie, April 9, 1973 
Deposition of James R. Pettus, April 9, 1973. 
Deposition of Francis X, Gray, March 29, 1973. 
Deposition of Jake Steele, March 29, 1973. 
Deposition of Tnomas Mahady, March 29, 1973. 
Letter of James R. Dillion to New York City Commis- 
sion on Human Rights, dated March 14, 1967. 
Letter of Thomas A. Maguire to New York City Commi- 
ssion on Human Rights, dated March 13, 1967. 
Letter of Ralph Dalton to Madison Jones, Executive 
,» New York City Commission on Hunan Rights, 

dateé April 21, 1965. 
Government's interrogatories 6, 7, 17 to Local 15 and 
Local 15's answers thereto. 
Government's Interrogatories 6, 7, 17 to 
Local 14's answers thereto. 
Collective Bargaining Agreement between Members of 
The General Contractors Asscciation of New York, Inc. 
and Locals 14, 15 & 
/&. July 30, 
“ B. July 30, 
 G. July 30, 

July 1966 30, 

July 1969 - 30), 


SS 
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Fi 
Collective Bargaining Agreement between Members of 
the Building Contractors' and Mason Builders' 
Association, the Cement League, Stone Setting Con- 
tractors' Associations, Rigging Contractors’ Assoc- 
lation, Building Contractors Employers Association 
and Local 15 & 154A, 
VA. July 1, 1969 - June 30, 1972 

B. 
Collective Bargaining Agreement between Allied 
Building Hetal Industries, Inc. and Local 14 & 15. 
4 A. March 1, 1972 - June 30, 1972 

B. 

43, Collective Bargaining Agreement between Allied 

Building Metal Industries, Inc. and Local i5 

A. March 1, 1972 - June 30, 1972 

B. 
Collective Bargeining Agreement between Iron 
of New York, Inc. and Local 14 & 15, 
VA. October 4, 1966 - June 30, 1969 

B. 

/. July 1, 1972 - June 30, 1975 

Collective Bargaining Agreement between Building 
Contractors and Mason Builders' Associaton. The 


Cement League, Stone Setting Contractors Association, 


Rigging Contractors' Association, Contracting Plast- 


erers' Association, Metropolitan Building Contractors. 


Associations, and Loccl 14 


SE 
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VA. July 1, 1960 = June 30, 1963 

7 B. July 1, 1963 - June 30, 1966 

J/ C. July 1, 1966 - June 30, 1969 

Collective Bargaining Agreement between Building 
Contractors and Mason Builders’ Association, The 
Cement League, Contracting Plasterers' Association 
of Greater New York, Contracting Stonesetters 
Association, Inc., Allied Building Metal Industries, 
Inc., and Local 7 ., August 16, 1972 - June 30, 1975. 
Collective Bargaining Agreement between Associated 
Brick Mason Contractors of Greater New York and 
Local 14, July 1, 1972 - June 30, 1975. 

Coliective Bargaining Agreement between N.Y. Racing 
Association, Inc. and Local 155. 

4 A. February 1, 1966 - January 31, 1969 


March 1, 1972 - Maren 1, 1973 


Collective Bargaining Agreement between Members of 
General Contractors Association of New York and 
Local 15 C, 

October 9, 1957 - October 8, 1960 

October 9, 1960 - October 8, 1963 
/ C. October 9, 1966 = October 8; 1969. 
Collective Bargaining Agreement between Equipment 
Shop Employers and Local 15C 
y A. October 9, 1966 - October &, 1969 

B. 

Collective Bargaining Agreement Between Construction 


Equipment Rental Association and Local 15 C 


S77 
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Octoder - October 8, 1963 
- October 8, 1966 
October °, October 8, 1969 


October 9, Octoper &, 1972 


Collective Bargaining Agreement between General 
Contractors Association of New York City and Local 
L5D 

March 30, 1961 - June 30, 1963 

July 1, 1963 - June 30, 1966 

July 1, 1966 - June 30, 


Juiy 1, 1969 - June 30, 


Collective Bargaining Agreeme: between Members of 

j 
the Cement League, Building Contractors and Mason 
Builders Assoc. and Metropoli 

Assoc. and Local 15D 

July 1, 1956 - June 30, 1969 
B. 
Collective Bargaining Agreement between Members of 


the General Contractors Association of Mew York Cit 

j 
| 
and Local 15D 


} 


A, March 30, 1961 - June 30, 1963 
June 30, 1963 - June 30, 1966 
Addendum to Agreement dated July 1, 1963 


June 30, 1966 ~ June 30, 1969 


Amencment dated May 19, 1967 


July 1, 1959 - June 30, 1972 


Sy 
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Collective Bargaining Agreement between Members of 
the Cement League, Building Contractors and Mason 
Builders Association and Metrondlitan Building 
Contractors Association and Local 15D. 


June 1, 1966 - June 30, 1969 


ctive Baresining Agreement between the Cement 
Leegue and Local 15D 


A. October 11, 1961 - June 30, 1966 


Agreement between che Building 


Association, Ine. and Local 


June 30, 1972 


Collective z Agreement between the Cement 


League end ti uilding Contractors’ and Mason 


£ Greater New York and Local 


69 - June 30, 1972 
Collective Bargaining Agreement between Members of 
the Cement League, Building Contrectors and Mason 
Builders Association, and Hetropalitan Building 


Contractors Association, affiliated with the Building 


and Local 15D 


SF 
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A. July 1, 1966 - June 30, 1969 
B. 


Gollective Bargaining Agreement between Members of 


the Cement League, arfiliated with the Building 


Trades Employers’ Association of the City of New 
York and Local 15D. 
Addendum to Agreement dated October 


June 30, 1963 - June 30, 1966 


ATTACHMENT B 
Government's Proposed 
Stipulation of Facts _ 

1. The territorial jurisdiction of Locals 14 
and 15, and their branches, includes the five boroughs of 
the City of New York. The jurisdiction of branch 15D 
further includes Westchester and Putnam Counties and that 
part of Dutchess County lying south of the northern city 
line of the city of Poughkeepsie as well as Nassau and 
Suffolk counties. 

2. Locals 14 and 15, and their branches, are all 
governed by the same Constitution of the International 
Union of Operating Engineers. 

3, Locals 14 and 15, are engaged principally in 
the operation and maintenance of equipment on building 
and heavy construction. 

4, Local 14's trade jurisdiction includes prin- 
cipally operation and mintenance of larger construction 
equipment than that under the jurisdiction cf Local Lb, 
es well as long boom cranes which reguire a license to 
operate fromthe City of New York. 

5. Local 15 has the following prenches: 

a) 15 and 14 cover persons operating equip- 
ment and outside me intenance engineers; 

b) 15B covers persons doing maintenance work 
at the Port Authority of New York anc various rece tracks 
in New York City; 

ec) 15C covers maintenance engineers in inside 
shops; 

ad) 15D covers field engineers engaged in 


surveying activities. 


G/ 


al 14 hes the following brancnes: 
2) 14 covers operating engineers on equipment 
public construction sites who are required to have a city 
crane license: 
db) l4E covers operating engineers on ecquip- 
ment used in scrapyards on private property. who are not re- 
ouired to have a city crane license. 

7. Locals 14 and 15 in New York, are the only 
locals involved in building and heavy construction in the 
Unitea States under the Constitution of the International 
Union of Operating Engineers, which have separate charters 
within the same local geographic jurisdciction of the Inter- 
national Union of Ope Engineers. 

8. Neither Local 14 nor Local 15 has formal 

idceship programs. 

9. Most operating engineers learn the 

hrough on the job training. 
10. For the admission of journeymen to 
Local 14 has relied to a larse extent on members 


who receive on the job training in maintenance and operation 


1971, Local 15 institute 
facilities 
International Airport. Local 14 has not participated in any 
similar training program, but has recently instituted a re- 
training program for members of Local 14. 


12. The approximate membership of Local 15 has 


grown from 3,094 on January 1, 1950 to 5,661 on January 1, 


1972 es follows: 


January 1, 1960 94 
January 1, 1964 84 
January 1, 1965 ise) 
Jenuary 1, 1965 72 


aie 
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January 1967 
January 1968 
January 1969 
January 1970 
Jamuary 1, 1971 
January L972 


13. The approximate membership of Local 14 has 
remained in the range of 1500 to 1600 members since its 
inception as follows: 


members 
members 
members 
members 
members 
members 
members 
members 
members 
members 
members 
members 
members 
members 
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14. Members of Local 14 generally receive a highex 
rate of compensation than members of Local 15. 

15. Membership Rules for admission to Local 15 are 
sec forth in Article 10, Section 1 of the Constitution 
of the International Union of Operacing Engineers, and 
Article IV of the By-Laws of Local 15. 

16. Tne procedures for admission to Local 15 are 
set forth in Article 23 of the Constitution of the Inter- 
national Union of Operating Engineers and admissions are 
subject to review by the Local 15 Executive Committee. No 
license is required for membership in Local 15, 

17. The only piece of equipme:t operated by som 
Local 15 members which requires a license is a cherry 
picker crane, Certifications are also required for 
welders on certain jobs. 

18, Membership rules for Local 14 are set forth in 


Article 10, Section 1 of the Constitution of International 


Union of Operating Ensine nd Article 4, Section 1 of 


the By-Laws ci Local 14 an Article 4, Section 1 of 


the By-Laws requires that candidstes for macbership in Lo- 
14 shall be licensed by the City of New York and shall 
least a minimm of 200 days experience on heavy 
nt and pezform satisfactorily on two or more : 
ed pieces of equipment. 

19. Procedures for admission to Local 14 are set 
forth in Article 23, subdivision 6 of the Constitution of 
the International Union of Operating Engineers, which 
requires clearance with a Locai 14 Examining and Inves- 
tigating Committee and a Local 14 Executive Board. 


20. All past and present officers, business repre- 


Sentatives and members of the Investigating and Evanining 


Committee and Executive Board of Local 14 are white. 

21. The past and present Presidents, Vice- 
Presidents, Business Managers, all past and present busi- 
nesS agents and ail past and present members of the 
Executive Board cf Local 15 are white. Local 15 presently 
has 1 black auditor and 1 black trustee, and previously 
had a black auditor wno is now deceased, 

22, The rete of admission to Local 14 is regulated 
by the Local, p S fox membership which ere on 
file mey be processed when there are increased demands for | 
engineers in the trade. Such demand is determined by the ! 
general membership and, if an applicant's name is sub- 
mitted, the general membership decides whether such 
applicant should be forwarded to the examining committee, 

3. Locals 14 and 15 refer men to work through a 
forrally rife - to asa "dey roon," although mercbers 
are free to seek emplorment on their ov; through informa- 
tion received by word of mouth from the snion, unien 


members, oz the cmployers. 
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SHZA, GOULD, CLINENKO & KRAMER 
Attorneys for General Contractors Association 
300 Madison Avenue 

New York, N.Y. 


MATT et ce 
. A. GALLAGHER, ESQ. 


Of Counsel: JAMES J 
STEAGOS, ESY, 


PETER 


| 


ghe by the Equal Employ- 
#0C") in a complaint signed by 
General of the United States in May 1972 under the 
» 42 U.S.C. §§ 2000e et seq., pursuant 
authority granted to the Attorney General in that Act, Act 
1964, 42 U.S.C. § ehieachice and filed herein on Jume 13, 
This Court has jurisdiction pursuant to 28 U.S.C. § 1345 
d 42 U.S.C. § 2600e-6(b). 
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he defendants are loca! wnions or divisions of such 


unions engaged principally in the operation and maintenance of 


construction eculoment, and contractors’ associations with whom 


such unions cr divisions therecf have collective bargaining 


aa 


agreements aii, with minor exceptions, within the Southern Dis- 


trict of New York. The action was tried te the Court solely as 


to liability. «aceordingly, with the exc n of a brief appear- 


ance by defendant General Contractors ass sion of New York, 
contractors' associai “25 represented at the 


the li-tted issue of liabilit 
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14 has apsroximately 1,639 


in [that mecbership] ."' nt { 3). It ia further 
that Local 15 sad its suodivisions have approximately 
650 members, the composition of which is as follows: Local 
i5 has 2,002 members, of whom 267 are nonwhite or Spanish sur- 
named; Local 15A has 670 members, of whom 87 are nonwhite or 
Spanish surnamed; Loca. 153 has 353 members, of whom 47 are 
nonwhite or Spanish surnamed; Local 15C has 1,340 members, of 
whom 212 are nomwhite or Spanish surnamed; and Local 15D has 
1,275 members, of whom 155 are nonwhite or Spanish surnamed. 
(Complaint ¢ 5). 
It is charged 14 has collective bargaining 
agreements with defenda 3 ng Contractors' and Mason 
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Association, the Cenent League, 


tae Allied Buiiding 
imuuetries, tre Aiccim: Cantcactecs* 
Contracting Plasterers 
Unployers, and that uncer the provisions of these collective 
bargaining agreements and the practices developed thereunde: , 
wocals 14 and 15 control employment opportunities in the opera~ 
trade within the City of New York and in the 
surveyors' trade within the City of New York and the counties 


of Westchester, Putnam, Dutchess, Nassau and Suffolk within the 


State of liew York. (Complaint {7 4, 9 and 11). The defendants 


with whom Locals 14 and 15 have collective bargaining agreements 
are hereinafter referred to as the "contractors! associations". 
The complaint szeks injunctive relief against the al- 


leged discriminatory practices. 


BINDINGS OF FACT 


nacional Unicon of On ting Enzi s 0") and are governed 
(Pre-Trial Order at 7, 
after "DTO"); Tr. 27, 48). Tne trade 
jusistiction of Local 14 includes both building work and heavy 
Heavy consi tuction work 
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(2) Local 145 is not, strictly speaking, a "branch" 
or "division" of Local 14 since it was issued its own charter 
from the IU0Z es an organizing local on December 31, 1938 
(PTO at 7, 1 6(a)). The trade jurisdiction of Local 143 in- 
cludes the overation of hoisting equipment in private scrap-= 
yards and brickyards, some well-digging work, and stevedoring 


operations on the waterfront of New York. (Tr. 388, 484-85). 


(3) Local 15's trade or work jurisdiction primarily 
consists ox the operation and maintenance of equipment for 
building and heavy construction sites, and related work, in- 
cluding welding and surveying. (Tr. 20-22). It is one Union 
with five branches which operate under the direction and con- 
trol of the parent Local Union, and are governed by a singla 
set ct by-laws and officers. The membership of Locals 15 and 
15A includes operating engineers, maintenance engineers, and 
welders on heavy construction and building sites, as well as 
relatively unskilled ollers, helpers, general maintenance per- 
sonnel or skilled mechanics who do not operate heavy equipment 


maciiinery. Local 153 covers versons dcing maintenance work at 


the Sort Agtherity of York and various racetracks in New 


‘ots maincenaance engineers for con 
tndoor reoair shops run either 
by ewwuisment deale sastruerion contractors, and who range 
from unskilled helpers to grade A and B engineers. Local 15D 
covers field engineers enzaged in surveying work on heavy con- 
struction or building sites. The surveyor categories include 


the relatively unskilled sod man, the transit man and the chief 


of aig + (Tr. 22-24, 345-46, 356-57; Pl. Ex. 7 (hereinafter 


Spye**) ) Bee 


is New York City, 
locals in the ——— are chartered with the same geo- 


graphic jurisdiction. 


(5) Despite the contentions of the EZOC, Local 14 has 
never recognized Local 15 as its apprentice local or had ap- 
prentice jurisdiction of the latter, although the latter has 

-d furnishes a substantial number of 
(t=. 425, Sig-17: 25 T3h, 

. There is no provision 
Local 15 merbers into Local 14, 

to transfer from Local 15 to 


same elmission procedures as any 


Ay 


paeals TS0A, 


heavy construction equiprs.: in New York City, while Local 14 


is an amalgamation of the parent lecals 130, 125, 184 and 403 
which covered most of the operators of such equipment. Ct. 
43-47, 51°53, 332, 503-10, and 516). To become an operator in 
one of Local 14's predecessors, one had to serve first as an 
rentice in one of Local 15's predecessors. However, when 
the amalgamation took place in 1937, Local 15 did not want to 
be primarily an apprentice union, and therefore it was given 
\isisdiction over some equipment operators also. As a result 
these amalgamations, the IUOE, in issuing the charters in 
1937, assigned Local 14 responsibility for large hoisting equip- 
ment, certain smali hoisting and construction equipment operated 
above the ground level, and certcin Large construction equip- 
ment used at the ground level or underzrowmd. Local 15 was 
assigned responsibility for mos: heavy construction equipment, 


some Local 14 machinery, and 


ment 
saov2i3, backnoes, graders, 


1 drilling inclines and weld- 


ed by Local 15 
scrapers, graders, bulldozers, 
tractors, power shovels, fork lifts, and mixers. (PX 40-E, at 


18-22). 


(9) Although some of the equipment utilized by Local 
15 is comparable to equipment utilized by Local 14, the equip- 


ment utilized by i ae 14 is generally larger, or utilized in 


a different area. Local 15 does not have jurisdiction to 
operate cranes. Its members do operate "cherrypickers", which 
require a New York City license, but not for the same opera- 


tions as the cranes under Local 14's i .xisdiction. 


(10) The City of New York requixes the operators of 
certain Local 14 and Local 15 equipment: to be licensed by the 
City. Most of the welders for Local 15 must be certified (Tr. 
29-21, 330) and members of al 15 wh rrypickers 

ust hold Class "C" New York City licenses. Operators of large 
hoist machine-y must have a New York City Type "A" or "B" hoist 
opexators' license. 


-~ 
' 


Loeal Law Ne, 73. 
The first requirement for admission to Local 14 
licensed engineers in 


York, (PK GA, at 35; 
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CINTA ENTRY Tae OR TN 


altnouzh 


specirically exempt 


from the licensing requirement, i.e., front-end loaders, 


scrapers, backhoes, power shcvels, gradalis, tunnel mucking 
machines, back-filling machines, compressors, wellpoint pumps, 
conerete mixing machines, welding machines, spreaders, loco= 
motives, rollers and drag lines (Tr. 3332-33), on any particu- 
lar project 75 to 95 percent of the equipment under Local 14's 
designated craft jurisdiction must, when operated within the 
City of New York, be under the control of an operator licensed 
by the City. (Tr. 500, 585~36, 1825-25 and 3833) More= 
over, although Local 14 operates equipment not requiring a 
licensa, its collective bargaining agreements give the employer 
the right to shift a man from one piece of equipment to another 


irrespective of whether such piece of equipment requires a li- 


cense to operate. 


(11) Examinations for th 
are acministered semi-annually by 
of the City of New York. (Tr. 4 4). The examina- 
examination of seventy 
excmination on a crane, 
(Tv. 1941, 1953- 


to take the exami- 


years experience as an oj £ a m ass to an operator 
on cranes, derricks or cal ys ; rx. B (hereinafter 


DX)). 


(12) In addition to the license requirement for admis- 
sion to membership in Local 14, an applicant ordinarily will 
not be granted admission unless he has 200 days of work experi- 
ence on heavy equipment and satisfactory performance on two or 
more pieces of such heavy equipment, e.g., power shovels, drag- 
lines, backhoes, clamshells, pile-drivers, cranes and double 
drum derricks (PX 6D), although he may be referred out to work 
as a permitman. (Tr. 449-52, 459, 557). Also, in order to 
become a member of Local 14 an applicant who has no prior affile- 
lation with any operating engineers’ local must have two members 


of Local 14 sponsor his admission. (Tr. 457, 498; PX 6D). 


(13) Loeal i5 expr 15 @ right to prescribe 
retention of meme 
bership within the framework of coverning constitution of 
the International Union" (Px /, Art. 2c. 1) and any candi- 


aste “must be a qualified competent person and otherwise 


< 


Zul£ill the requirements o: ne f Lti F 22 International 


a> 


pllsOn3 Ogerating aad maiataining construc- 
3 surveying work wichin their respective 
geographic jurisdictions. The Locals have collective 


bargaining agr2ecents with a larce number of employers and en- 


ployers' associations (PX 49-69) which require the employers to 


recognize the Union as a source of qualified employees (e.¢., 


PX 50C, at 3; PX 46, at 3). Although there are instances where 
employers may initially hire nonunion nelp directly, both tions 
effectively control the work opportunities within their juvis- 
diction, Until the forties, Lecals 14 and 15 kad closed shop 
contracts with employers which required these employers to hire 


cnly union members. (Tr. 59). 


(15) Locals 14 and 15 have the following officers 
elected by the membership, which officers are primarily xrespon- 
sible for the affairs of the Union, in ncluding the negotiation 

of collective bargaining agreemenis: Prasident, Business 


a+ 


wanager, Vice Presidenc, Secretary and Treasurer. PX 6, at 
3 2 > 


incipal officer of 
Tz. 18). The Local 
tne business agents oz representa- 


brarcaes. (PK 7, at 7). Local 


appoints Local 14's business agents 
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mt 


233 ayeants on a geographic } these business agents 
be course of their duties are primarily responsible for 


conductin:; the day-to-day affairs of their branches. 


(17) Lecal 14 nas never had a Black or Spanish surnamed 


(hereinafter "minority") person serve as President, Business 
Manager, Vice President, Treasurer, business agent, or a member 
of any executive board, or committee to examine the qualifica- 
tions of applicants for membership. (PH 39, at 3-13). Local 
15 never hed a minority member serve as such an officer wmtil 
1972 when a minority member was made a trustee (PX 38, at &) 

n 1975, was appointed as a member of its Executive 
Board. Another minority member was appointed as an auditor in 
Mey 1973, apparently following the death of another minority 


member serv as auditor (PX 38, at 10), and shortly there- 


trustee (Tr. 3247), 


chartered in 1937, Local 15's member- 


(Tr. 57-55). 43 0f September 1, 1974, 
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Of these 415 minority members, 124 (or 31.1% of 
the total) were admitted after this lawsuit was filed in July 
1972 as follows (PX 99): 


C£ these 415 minority members, 318 (or 76.6% of 
the total) have been admitted since July 1, 1965, the effective 
date of the Civil Rights Act of 1964, as follows (PX 99): 


Of the 318 minority members admitted since July 1, 


1565, 124 were admitted since this suit was instituted in 1972 
and 194 prier therets. 

the approximate membership and minority membership 
ci Local 15 from January 1, 1°23 to November 1974, has been as 


soilows: 


ya rd See pate he nk 


2 FLI69 


1/1/64 
1/1/65 
1/1/66 
1/1/67 
1/1/63 
1/1/69 
1/1/70 
LAS 71 
1/1/72 
Lfis/Ta 
11/1/74 
(19) As of September 1, 1974, Local 14 had 1,555 mem- 
bers, of whom 44 (2.8%) are minorities; 1,398 are in Local 14, 
of whom 24 (1.7%) are minorities; and 157 are in Local 14B, of 
whom 20 (13.3%) are minorities. ‘Two of these 44 minority mem- 


bers are Spanish surnamed, 


(20) Members of Locals 14 and 15 generally have no more 
then a high school education and neither union requires appli- 
cants to have a high school education (PX 5D, at 29-30; PX 6C, 
ot 8-10; PX 7, at 14-15), The evailable labor pool for operat- 
ing engineers in the lew York City area today, as well as in 
the past, consists primarily of males living in the union's 


3cs¢isdiccion who have a high school education or Jess. 


21) The Black percentaze of the New York City male 
13.18% and the Spanish surnamed percentage o 


Therefore, for the purposes of 


minority percentase of the New York 


2 AR RR OR CREMP TP COT AMY eM Bree EER YS + 
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wn@ Zlack perceatage of the New Yor City rale 
lvbox force 16 years of age and over who have a high schcol 
education or less is 20.70%. The Spanish percentage of such 
labor force 16 years of age and over who have a high school 
education or less is 15.63%. Therefore, for the purposes of 
suit, the minority percentage of such labor force 16 years 
o= age and over who have a hizh school education or less is 


36.39%. (PX LA, Table A(Z), at 2). 


(23) The U.S. Army Corps of Engineers trains some 3,300 
Operating engineers annually, about 20% of whom are Black. (Tr. 


1742-43, 1766) 


(24) The IUCZ has since 1965 sponsored a Job Corps 


training program for onerating engineers lasting from 18 months 
£ 
he 


to 2 years, which program is financed by the Federal Government 


mducied by members cf t! voi. This program apvears to 


to equipment wuder ¢: isdiction of Local 15 rather 


5 ade 
bende co 


toricali; New Yorl: City onerating engineers in 


Lecal 15 have learned their trade fren on-the-job experience 


mi 


§ © 


an aporeciavle exteat, upon 
craiaing or for the opportunity 
for training, whether as an operator, maintenance engineer, 


oiler, mechanic or surveyor. 


(26) In December 1970, Local 15 began to operate a 
small training facility near Kemedy Airport. Initially the 
school had three types of equipment: backhoes, front-end 
loaders and bulldozers. Gradually additional types of these 
machines and a cherrypicker were added. The <chool operates 
on Saturday only, since many of the students are employed dur- 


ing the weex. Union members serve as instructors, the school 


being financed by the Training Fund of Local 15. (Tr. 3566, 


3570-79). Since the school's inception, minorities seeking 
work from or membersnip in Local 15 are referred by business 
agents to the schocl, where, if they claim to be experienced, 
taney are tested on three types of equipment or, if inexperienced, 
to the school ox plactec on a waiting list. How- 
mts for membersnip have not been sent to the 
ut ara permitted to work and 
the white applicants 
the school, as borne 
From July 1972, when 
November 1, 1974, Local 15 ednitted 


iiie fron January 1, 1972 to November 1, 


é 


PRs reer ree Er ee Me EY ONT 


sed by aooroximately 700 so 
iiugc hav2 been white. 
Zowaver, during t y 29 whites, as compared to 33 


monwhites, came in through the school. (DX G). 


(27) While the majority of applicants for membership 


in Local 15 who are sent to tha Local's school are minorities, 


there is no discrimination as between whites and minorities 
attending the school; in fact, three of the six instructors 
are nonwhite, However, since the school training requirement 
is imposed primarily upon minorities, it adversely affects 
their employment and membership opportunities. The school has 
enough room for about 50-55 at one time and in September 1974 
had a waiting list of about 200. (Tr. 153-59, 319). It gradu- 
ated 17 men in 1972, 30 in 1973, and 6 in the early part of 
1974 (DX GS): approximately 20 ware wmion men taking retraining 
and approximately 30 were nonunion, with a Little over one-half 
oi the nonunion men being minorities, so that the school has 
tility to train only about 15 minorities per year for ad- 


on to the Union. (Tr. 3191). 


* 
TALSS 


Other training progiems produce large numbers and 
of minority graduates, yet Local 15 refuses to ac~ 


~ 


co n the experience and dualificazicnrs of these minority 


Job Corps training srogram for cperatia 


not onl; consists of classroom work but 
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bulldozers, fronteend 


appear to be better than Local 15's training program. 
the training program of the United States Army Corps 
of Engineers, and the subsequent experience received by en- 
listed men operating equipment similar to that operated by 
Local 15 would appear to be more effective than Local 15's 


raining program. Since a substantial number of the graduates 


of the IUOE and Army programs for operating engineers are 


sinority persons who return to New York City, Local 15's re- 
fusal to accept their status and training, where less experi-~ 
enced and less or equally qualified white persons without such 
vaining are reierred, and in fact even admitted to the Union, 
discriminates against such minorities. The actual on-the-job 
training traditionaily available to whites is superior to the 
Union's school because (a) the skills can be learned quickly 
(>) there are actual working condi- 
imoosed on the mon as they learn; and (c) the men are 


orpzensated by an employer for their training tin 


att So 


comoination of closec-shep contracts prior to 
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cnly unicnr rorbers be employed, and the 
Composition of Local 15 had the effec 
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before and 


siserininating against minorities 
s of past discrimination. Employers usually 
ployees they reed directly from the Union, or call 
irectly a union emoloyee they have employed in the past. 
iinorities represen: a far greater percentage of nonunion per- 


son3 availabla for and seeking work. 


(31) Local 15 rums a hiring hall, known as "the hall" 


or the "day room". Employers and employees rely heavily on the 


Union for job referrals, 30% of tha members of Local 15 usir, 


the "day room" with the remaining 70% steadily employed. Work 
assignments are not customarily made on a first come, first 
served basis, but rather are made in the order in which an ine 
Cividual has signed the list. However, a new list is made up 
each week, so that someone who has been waiting for a job for 
Sour weeks may go to th at Also, a ran does 
necessarily sign ti c in tae order that he entered the 
hall. 3 = @ sets down his name ond the equip- 
39 may indicate his union afiilia- 
x whether he "remit man”, In making the 
work 
upon subjective rat. than objective criteria. Althouga 


is no ezcacdible evilanree of deliberate discrimination in the r 


are i sutiicient 
taiociacion made available to nonunion apolicants, particularly 
sinorities. Unless a man writes down the length of time he has 
been wnemployed, this fact would play no part in his eligibility 
for assignment. The business agents know only a few hundred 
members, and usually can only rely on a limited knowledge of a 
man's skill. They know few minority permit men and generally 
require them to be tested, which may mean no referral, This 
system of giving work to union and nonuaion men on the basis 
o£ the sudjective, ciscretionary decisions of business agents, 
unsupported by objective and fair tests or criteria, or even 
by personal cbhservation with respect to the job skills in ques- 
tion, and often the result of ignorance or personal preference, 


operates to the disadvantage of minorities. 


(32) ALL mecbers of Local 15 have been admitted as 
Local 15 has never had a formal apprentice 
Ze or practical training curricu« 
d periods of on-the-job training during which 
premoted to higher skill end salary 


fcurnerman's status, but has relied £ 


learning the trade on their own and 


school, nvimarily cesigned for minori- 
can avrventice progran. The TUOE strongly encour- 


its local unions to form Registered Apprentice Engineers 


PS. 


EES 


sich would be covered | i35'S Standards (Tr 
ingny Locals nave a:srenticeshi: san a Local 15 
professes to concur with the policy of the IUOE on apprentice- 
Snip programs (iz. 49), it has declined to establish such a 
gvam. iocal 15 has also never complied with requests from 
the New York State Department of Labor to set up an apprentice 
program. 
If a formal apprentice program were established, 
ocal 15 would have to regularize the procedures and techniques 
for training operating engineers, and would make it more likely 


that miaorities would receive equal training 
oe 


(33) Local 15 kas no cdnsistent and objective criteria 


“ox approving applicants for membership. Up until 1971, Local 
15 had no method of testing the qualifications of new persons 


Gesiring membership, and generally assured that an individual 


S$ work. (Tr. 78). Ale 
o2 the Local 15 collective bargaining agreements 
Securicy clauses waich require new employees to join 
cnacicied oeviod, such clauses are not cone 
Yuen Loco 13 began its training school in 1979 


Sixvst tine to test for itself the qualific:- 


er NES Te TSE ERS ae 


: wry 


iéuals who sought union eduission and re- 


fox surveyors, 


mecnasies, maintena: Zi or orher non-operators. 


Local 15 has in past heavily relied upon 
sepocistic and word-of-mouth recruitment for obtaining appli- 
s, i.e., the opportunity to get training and job assigne- 
reiucs for Local 15 work has depended heavily upon whether one 
had friends or relatives in the Union. This is still true, 
even as to the minorities. The existence of such schools, 
established for training new persons or improving the skills 


of the Union's members, is not generally known outside of the 


rejuirement now imposed by Local 15 on most 


orities, operators tsho seek admission to the Union must 


the Union's test, and must do so on at least three pieces 


£ :ishinesy used at the school, is nev, not consistently re- 
and no : ly required by econenic 
course, ability to operate 


the many mon-operators job cate- 


than three 


NS ITTY PURE be TANS 


amy test, varticula: mompers of Locals 15A 


fhe union scacol only administers tests cn loaders, 
Qs 


dozers and backhoes--not on other major pieces of equipment~=so 


test camnot and does not even determine whether a man 


operate three pieces of Local 15 rachinery. Local 15 does 


require its members to operate three pieces of equipment 

permits them to specialize. (Tr. 3141). I£ one can rm 

piece of machinery and desires to be a multi-skilled opera- 
tov, he can pick up the techniques of other machinery on the 
jos. Indeed, as noted, certain machinery cannot be learned at 
the school and must be learned on the job. (Tr. 313, 326). 
It should be noted that only some of Local 15-15A members are 
opsrators--there is a substantial numz« of members who are 
maintenance engineers or welders, There is enough unskilled 
work available to supplement the operator skills of men when 
they are first admitted to the Union, if they are not skilled 
cn core than one piece of equicsent. The Union should admit 


7; the cucntity of skills actually 


ical test actually administered by Local 
to measure their ability 
mm Opésator is the oaly practical cr written test Local 15 


aci:inisters Sppliceass dmissica to any branch. This 
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nece3ssicy. 
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operators and not to non-operators, such 
iders, shop mechanics, surveyors and others. There are 
miform and objective criteria for proficiency or skill used 
determine a passing performance, there are no written ques- 
tions, there are no wiiform and objective tasks which are as- 
signed as part of the test, and no evaluation is made of an 
applicant's knowledge of safety or repairs. There is no evi- 


dence that Local 15 has ever validated the test as job related 


or which shows it is required by business necessity. 


The admissions policies of Local 15 discriminate 


minority persons. Before 1970, waite nonunion persons 


could obtain membershio by getting a job through the union hall, 


performing satisfactorily on one piece of machinery, and then 
z brought into the Union under collective bargaining a;» +e- 
Koos o é & 
requiring new employees to join the Union 


Thereafter he could learn to operate 


t 
mae 


Today, minorities must meet a more 

equirecent than was required of the exist- 
e.versaip., Many new white members bypass 
training and obtaining 

csisncs ox relative the Union, and aiter per- 


ve admitted to the Union. 


nts who have 
cuan white 
fhay teceive their union book. iccal 15 has used 
the test, in certain instances, to disqualify or discourage 
qualified minority coplicants who should have been admitted 
vorotly after performing satisfactorily for an employer--e.¢., 
operators with prior private experience outside New York City, 
in Latin America and the West Indies, or with train- 
Job Corps facility sponsored by the IUOE, or with 


training and experience. 


(38) Local 15 has jurisdiction over the hoisting machine 
called a cherrypicker, the operator of which must have a New 
. City Hoist Macnine License Type C. It also has jurisdic- 


tion cover welders, most of whem must have a City, State or 


utility company license. No other equipment operated by Local 


15 requives a license and very few cherrypickers are used by 
Accorcinviy, the possession of such licenses is 
avevequisite = a nem! althcugh many 


members have 


ent evidence that minority non- 
sainst on a job to which 


their employers. 


BERET 


< 


Pee I tay WS 
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Seesic nS acess S720 Locals 14 and 15 and tae 


2 : 2 £.. 
associations, except insozar 


2y celay receipt of such Lene- 


Local 14 


Training for Local 14 


(40) Most people learn to operate Local 14 equipment 
informally while they are members of Local 15, relying for 
their training on friends or relatives who are members of Local 
14 to give instruction. Members of Local 15 and 15A work as 


oilers, firemen, and apprentice and maintezance engineers on 


the heavy construction equipment such as cranes and shovels 


onerated by members of Local 14 and thereby obtain the besic 
cualificacions toward becoming journeymen engineers. is 
possible, of course, fsr a man to obtain experience in an area 
or as the result of service 
ted, Local 14's charter 
nip or recruitment program. 
training extends to actual preparation 


Licensing test, witl dividual Local 14 men con- 


ween hw 


beneins classes Boar Local ron, Waile Local 14 has estabe- 


cha sane lecatioa as Locel 


eniy for those wno are member 
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foe new mMenoera, opexaute to discriminate against 

mea on Local 15, with its discriminatory 
practices, for the pool of men who may be trained results in 
the effective exclusion of minorities from the only viable 
available training. The discriminatory effect is clear; in 
1974, the New York City Desartment of Buildings renewed 860 
type A licenses, of «ich only 3 belonged to minority individ- 
uals, and 161 type B licenses, of which only 1 belonged to 


minority individuals, (PX 91C; Tr. 1592). 


(42) Local 14 recuires that all members must have a 
New York City Hoist Operators License, notwithstanding that 
much of its equipment requires no license and that members fre- 
qceently specialize in non-licensed equipment. Local 14 requires 
that an applicant for union membership hold either an A or 3B 
license and all current rembers have had such a license at one 
time. Hovever, 456 out of 1,432 members (exclusive of 143) 


he 


ialied to venew their licenses betveen September 1, 1973 and 
August 33 While some portion of those who did not hold 
ne licenses during this period represent 
vo have retired or who were not working during this 
seems Clear that, having acquired membership, a men- 
license. ‘The practical ef- 


14 equipment belag une 


tS ha RO a ee a 


: and the significant degree of specialization by Lecal 
to permit a substential percentage of Local 14 
members to earn their living without needing any hoist machine 
license, There are at present from 25 to 50 long-boom cranes 
in the City, and there have never been more than 100, (Tr. 


397, 562, 539 and 33836). 


(43) Local 14 requires that all members be able to 
operate several pieces of major equipment, ji.e., two or more 
of such equipment as power shovels, draglines, backhoes, clam- 
shells, pile drivers, cranes and double drum derricks, yet most 


of the members specialize on one particular type of equipment. 


(44) Although sometimes waived, an individual must 
have 200 days experience operating Local 14 equipment in order 


to become a member. Furthermore, a member vouching for an ap- 


plicant must have been a member for at least five years, must 


have known the applicant for at least two years prior to his 
& not have vouched for a cancidate for the 


8-10). 
requirements of Loca 


£6 di setinioa : tha admicsion of nomwhi 


on occasion 


minorities with licenses. The 


alia i hicetnil alia cial Mel ss IE ETERS 
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Stan: over the years, 


94x3, wita an actual work force 


Local 14's Referral Practices 


Local 14's job referral practices operate to dis- 
criminate against nonwhites, Local 14 maintains a joint hiring 
ox job referral hall with Local 15 and has historically main- 
tained this arrangement since much of the equipment is jointly 
manned, ‘here is no order in referral from the hall and no 


seniority, but specialties are honored where possible. The 


Union effectively controls work oppertimities within its juris- 


diction. Only i= there are no men out of work will the Union 
permit others to work in its jurisdiction. This is true even 
though the "permits'', when siven, are usually to members of 
other locals and primarily are for Local 14 work on which no 


license is required or is not critical, 


(47) Federal and local employment opportunity compli- 
ance provisions require affirmative action and minority hiring 
financed work in the operating engineers' 


trade in approximate proportion to the minority population in 


tony 


tne City of New Yor«. These goals were imposed after a volun- 


PERE PINE Be PAE PTR EL ROT 


hese eth oe ti ta) iia a alld 


~* = ,. Ve ba 
aw York Plan, 


overmment ocriginated with the Federal Model Cities 


Program in the late 1900s in the Bedford-Stuyvesant and Browns- 


ville sections of Brooklyn. In 1970, this concept was extended 
to the entire City of New York in the form of an industry- 
sponsored volimtary plan kmown as the New Yor Plan which was 
cesigned to bring more minorities into the construction trades 
and to help satisfy contract compliance requirements. 

The New York Plan initially provided for a maximm 
of 600 (later increased to 1,00C) trainees and was offered on 
behalf of the New York Building Trades Council. The plan ap- 

plied only to public sector work, although there was an under- 
Standing, never carried out, that it would be extended to the 
private sector. 
New Yor: withdrew from the 
not even meet 
st year of the pxcyram. New York 
Fmecutive Order 71 w requires minizum ranges of 
ployment, including beth journeymen ani trainees, 
& erattebyvecrafit basi reach roughly the same percentaze 


of minorities in the pa: 


och ime oo Mare eal be ee ee 


‘ 


the City of New York. 


resentaticn 


LA PED  OH SALUTE MET NTE 


oroval of the tar n for contract compliance p 

under Executive Crder 11245, Under the latter Order relating 
to equal employment provisions in construction contracts with 
federal funding, there is now in effect a 25% minority employ- 
ment goal for operating engineers. On a particular contract 
z2 which there is joint city and federal funding, the city's 


goal, iz higher, would apply. 


(48) As a participant in the New York Plan, Local 15 


has provided unstructured and inadequate job assignments and 


training for minorities and has inhibi*ed contractors from 


complying fully with equal caployment contract requirements, 
Although Local 15 participated in the formation of the New 
York Plan, operating engineer trainees under that plan have 
provided cn-the-job training which has been very unstruc- 
with few operating engineer trainees getting training 
Lccal 15's original minority goal was 
three years, Local 15 had placed 
jorking without tmion books and 
(Dk H). Furthermore, 
Evequently cited contractors for 
engineer minority workers--the 


petting the operating en- 
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minorities for them to be in 


(49) Local 15's practices regarding pay scale and union 


membarship under the New York Plan have also discriminated 


against minorities. Although an operating engineer trainee is 
supposed to be guaranteed a union book after three years, there 
were only 15 who had received their union books since the in- 
ception of the program in 1974. This is in contradiction to 

the experience of whites who frequently obtain their books after 
being on the job for a brief period of time. 

The rate of pay for operating engineer trainees, 
which applies only to those minorities who are members of the 
iow York Plan, is lower than the rate of pay to journeymen and 

emains at a lower level for at least the three-year period. 
All other men enter the Union and receive full journeyman wages, 


even if they are performing maintenance or helper work. 


(50) iLccal 14, whether or not it is a signatory to the 
New York Plan, has failed to participate in any affirmative 
ection pregrams, and has actively opposed and avoided its equal 
rployment opportunity responsisilities., The original wunder- 
that both Local 14 and Lecal 15 would participate, 
: Plan trainses on its 
oermits for trainees 


does not require a 


As has been found, Locals 14 and 15 both were histori- 
cally almost all white, and remain substantially white today. 
Thus, Local 15's membership in 1974 was only 6.5% minority 
(415 out of 6,362 members) approximately 30% of whom were ad- 
mitted after this lawsuit was commenced. (Finding No. 18). 
Local 14's membership in 1974 was only 2.8% minority (44 out 
of 1,555 members). (Finding No. 19). The minority percentage 
o£ the New York Gity male labor force is 30.85% and the minority 
pevcentage of such force 16 years of age and over who Lave a 


nigh school education or less is 36.59%. (Findings No. 21 and 


enormous disparity establishes a prima facie case 
and practic2 of discrimination in violation of the 
il Rights Act of 1964. Griai3 v. Duke Power Co., 401 U.S. 
£24,, 432 (1971); Chance v. F of Examiners, 453 F.2d 1167, 
1176 (2d Cir. 1972); Carter v. Cillazher, 452 F.2d 315, 323 
(Sch Cir. 1971), cext. denied, 495 U.S. 950 (1972); United 
States v. Bathiehem steel Covp., 446 F.2d 652, 655 (2d Cir. 


; Entted State3 v. Ironvorers Local 86, 443 F.2d 544, 


9th Cir.), cert. cenied, 404 U.S. 934 (1971); Parham v. 


ern Bell Telenhone Co., 455 F.2d 421, 426 (8th Cir. 


in this circuit, the available labor force, racher than 
ation statistics, has bean held to be more appro- 


etermining minority employment statistics. Rios v. 


d 
As3'n Steamfitters Local 638, 501 F.2d 622, 632-33 


(2d Cir. 1974). In other words the Court must determine what 
the minority percentage is for each case on the basis of the 
romority percentage of the labor force in the Union's jurisdic- 
tion, and from which the industry draws employees. Id. at 
632-33, in the instant case there is no educational requirement 
for union membership, and it is reasonable to conclude that only 
persons with a high school ecucation or less apply for work as 
operating engineers in New York City. The most relevant and 
clearly available minority and white pools of labor for this 
industry can be most closely approximated by the census figures 


available showing the minority and white male civilian Labor 


ia the erea of the Union's jurisdictisn, The geographic juris- 
diction of Lecals 14 and 15, ex: for a small part of Local 
i3/ 
is New York City. Finding 2 ; Accordingly, New 
ic jurisdiction for calculating 
che relevant minority 1a’ og earceant: and there is no 
New York City alone 
'voesly cverstated t! ecent > anc the figures are 


s:¢ and an improper busis for establishing a prima 


36 
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bMemo., at 3-5), es- 

no evidanc2 on the 
quastion at all. Lt is sufiicitent to state thet the material 
utilized and the methods employed by plaintiff have been ape 
proved by this circuit. Patterson v. ‘lewspaper & Mail Deliverers' 
Union of N.Y., 384 F. Supp. 585, 593 (3.D.N.¥. 1974), aff'd, 
514 F.2d 757 (2d Cir. 1975) (U.S. appeal pending); Rios v. 
Enternris: 3'n Steamfitters Local 633, supra, 501 F.2d 622. 

In acdition it should be noted that the minority member- 
chip percentage of the unions herein is significantly lower than 
che percentage of minorities in other related national sources 
of manpower. Thus, the percentage of operating engineers com- 
ing out of the Army who are Black is about 20%, far greater 
than the minority percentage in these unions (Finding No. 23), 


and this further establishes a prima faci2 case. Bridgevort 


Guardians, Inc. v. tiecbers of Drideevort Civil Service Comm'n, 
482 F.2d 1333, 1335-37 (2d Cir. 1973), cert. denied, 421 U.S. 


1 (1975); Caanse v. Board of Examiners, suora, 458 W.2d at 


L/2*13. 
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'S]ood inceat cz absence of discriminato ory intent 
Goes u.cc vodeem enployment vrocedures or testing 
mechanisms thac operate as ‘built-in headwinds’ 

ror minority area and are unrelated to measuring 
jod capability.” Griggs v. Duke Power Co., supra, 
401 0.5, at 43 


he toucnstone for any judicial scrutiny of employment 


practices is the Supreme Court's mandate in Griggs which pro- 


hibits, unless justified, any "employment practice which operates 
, x any pd at 


£0 exclude’' minorities protected by Title VII or "'freeze' the 
status quo’, id. at 430, 431 (emphasis added). 

Neutrai practices which have a discriminatory effect or 
waich perpetuate the niteese of past discrimination are wlaw- 


ful. See, e.g., United States v. Bethlehem Steel Corp., Supra, 


445 F.2d 652; Uaited States v. Ironworkers Local 86, supra, 443 
LL LLL LEE OL Asem F | Geamsmenetmanttnoatinenay 


Jones v. Lee sy Motor Freie 


» 431 F.2d 245, 
48 (LOth Cir. 1970), cert. dented, 401 U.S. 954 (1971); United 


cal 35, 416 F.2d 125 (Sth Cir. 1969); Lozal 189 
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States, 416 F.2d 39°9 (Sth Cir, 


1959), cast. Cenied, 337 U.S. 919 (1970). Employmeat practices 


vaich are fair ta form but discriminatory in operation are pro- 
mibited unless shown by Cefendants to be required by business 


- 
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Cuce it nes bee: shown that a practice "operates to ex- 


Canied, 400 U.S. 943 ee United Suates v. Sheet Metal Workers, 


» United Paner- 
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have the burden o 
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tible demand. To 
~ust not only di- 
ency of a Boe 
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goals. Uni 
1 ¢ ., suora, 449 So 
Gitstion eee 
See Local 159, United Panermakers and Paserworkers v. United 


Supra, 416 F.2d at 989. 


ta) Recruitment and Training Practices of Local 15 
tne membershin of Local 15 has historically been white, 
Yemains substantially white at present. (Finding No. 18). 
its members have learned their trade from on-the-job experience 


and have relied, to an apnoreciadle extent, upon friends and ree 
3 £ ? 


latives for their training (Finding No. 25), which training has 


been informal and nonstandardized. Since training is a neces-_ 
to jobs or job referrais and therefore to 
Local 15, any discriminatory training practices 
equal jobs and adinission to the 
mee the Union started with practicelly an all white 
cial practices historically denied 
inin:; opportunities and since such prac- 


continued, they continne to deny minorities 


t discrinina- 


vesitated to prohibit 


SORA FRB LS 


spree 


Ciseriminatory union training programs in the co 
(oi 2m a4 York City that r@lied upen favoritism, nepotism 
mouth practices. United States v. Local 633 
Enterprise Ass'n Steamfitters, 360 F. Supp. 979, 990 (S.D.N.Y. 
1973), aff'd sub nom. Rios v. Enterprise Ass'n Steamfitters 


Local 638, supra, 501 F.2d 622; United States v. Wood, Wire & 


1 
aff'd, 471 F.2d 408 (2d Cir.), cert. denied, 412 U.S. 939 (1973). 


the training facility which Local 15 established is in 
fact only available to a limited number of people and provides 
haphazard training. (See Findings No. 26 and No. 27). Minori- 
ties are now uniformly sent to the school and, if there is room 
in the classes, are required to attend each Saturday regardless 
oz other work commitments, while whites still rely almost ex- 
clusively on the traditional on-the-job training. A far greater 
pexcentage of whites continue to gain their training outside 
the school than is trve for minorities. Furthermore, Local 15 
or accept without further training or 
s of other training programs, such as 
ed by the Job Corps ox by the military services. 


% 


Local 15 may heave created and operated this school 
ivmative aid to minori- 
2ct has been to restrict 


7 exployrent osnortiunt<tes. 


ority applicants for union admission 
to the school in order to test their skills 
as operators. This "test", which requires applicants to demon- 


strate proficiency or productivity on at least three pieces of 


equipment, constitutes a significant increase in Local 15's 


standards for admission. Heretofore, anyone performing his 
work to the satisfaction of the employer was admitted to the 
Union, and mewsars were admitted with proficiency on only one 
machine or as non-operators performing maintenance or surveyor 
work. Today, minority applicants for membership, and to a far 
lesser degree, white applicants, are forced to take a multis'ill 
instead of being given the chance to demonstrate 
work for a contractor. The consequences of 
failing the test are senerally to not be referred for work by 
e union hall, and to spend long periods of tine waiting to 
into and/or graduate from the small training 
uificantly, no person who gained admission prior 
on of the test has been required to take this test either 
to obtain job referrals or to retain union membership. The 
zaising of admission standards by a union with a history of 
icluding minorities violates Title VIL by tending to freeze 


Du? Power Co., suora, 401 U.S. at 
_ J2cksonville Terminal Company, 
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United States v. Sheet Metal Worxers, 
36, supra, 416 F.2d 123; Local 53, Asbestos Wor 
Vogler, 4907 F.2d 1047 (Sth Cir. 1969). 

Not only does the test requirement perpetuate the white 
union membership which exists because of prior discrimination, 
but also it continues to be an active and contemporary example 
ef uniavful adverse and disparate treatment of minorities. 
Almost all whites admitted to Local 15 since the school began 
have never taken the test, irrespective of whether they are 
operators. During the period frou: December 1970 when the 
school was opened until November 1, 1974, the membership of 
Local 15 increased by 368 of whom 693 were whites and 175 were 
minorities. Yet there is evidence that only 20 whites gradua- 
ted from the school. 


testing procedures are unlawful for 


cre impact on minorities caused by their vague, inconsistenc, 


tive, and arbitrary application and administration. A 
relates to 
the relevent skills despite the appli- 
waich nas no standards for 
iven py : = people applyin 
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cionshio to business necessity, 
mand xeduired by United States +. 
‘6 F.2d at 662. The requirement 
of proficiency with a number of types of equipment has nothing 
to do with safety or efficiency, and Locai 15 does not argue to 
the contrary. It argues only that the men will be "equipped 
to earn a living in that industry to provide for themselves 
and their families." (Local 15 Memo., at 51). Finally, even 
nere an irresistible demand for such testing of operators, 
would not in any way justify the low percentage of minori- 
among the many Local 15 members doing maintenance work who 
do not operate equioment. 
Finally, Local 15 has violated EEOC Guidelines, 29 
C.?.R. § 1607.5-.8 (1974), and therefore Title VII by using a 
test wnich adversely affects the hiring and membership of 
ninorities without validating tha test by methods prescribed 
oy the guidelines as evidencing a high degree of utility for 
joo performance and showing an alternative is not available. 
of any validation effort sim- 


this test procedure has no 
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its hirin; hall or “day room" are informal and wstructured, 
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frequently and wait far longer for 


Oa tanner ad 


what the employment conditions are, and 


1a 
chat union officials tend first to refer people known to them 


who usually are union men and therefore predominantly white. 
As already noted, prior to 1948 the collective bargaining agree- 
ments required employers to give hiring priority to union mem- 
bers, almost all of whom were white, thereby excluding minori- 
ties. Since Local 15 is still heavily white, its referral 
practices are illegal because they tend to discriminate against 
minovities and perseiuate the effects of past discrimination. 
Pr-anks v. Bowman Transportation Co., 495 F.2d 398, 419 (Sth 
Cir.), cert. denied, 419 U.S. 1050 (1974); United States v. 
Carpenters = Joiners Local 169, 457 F.2d 210, 217 (7th Cir.), 
cert. denied, 403 U.S. 851 (1972); United States v. Bethlehem 

1 Cora., sora, 446 F.24 652; United States v. Ironworkers 
Lesal 85, supra, 443 7.2d 554; Parham v. South Western Bell 
Taleskon2 Co., Svor3, 

me, Inc., Supva, 431 F 


supra, 428 F.2d 
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intentional discrimination in the 
wembership requirements and the employment practices of Local 
14 must be established is, of course, not correct. The legal 
stancard to be applied under Title VII is the discriminatory 
effect of the Union's practices. The issue is not whether there 
is any reasonable justification for standards or practices once 
a raclally disproportionate effect is shown. Rather the Union 
esstmes a heavy burden of proving that the standards or prac- 


tices which have such effect are required by business necessity. 


Indeed, in this Circuit, the Union must show "irresistible 


cenand", United States v. Bethlehem Steel Corp., sunra, 446 
F.2d at 662. The prima facie case of discrimination against 
Local 14--i.e., the disparity between its membership statistics 
and the percentage of minorities in the available labor force-- 
sreater than that asainst Local 15, so that Local 14 has a 
Lewvy burden of showing that the policies and practices which 
nave maintained sucn a low minority percentage are justified. — 
ne Court must look not only to Local 14's membership require- 
and methods of obtaining new 


role in the industry, 


veliance on the pre- 


oi Local 15 for recruitment and 


“2. Ene 


oe 


se RE TS | TRY 


training reaul im ¢. watix £ the white membership 
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Local 14 claims to have no training program at all, but 
only a "retraining program'' fur people who are already members. 
While there is evidence that non-members of Local 14 have uti- 
lized the program, it seems clear that Local 14 has relied pre- 
dominantly on informal on-the-job training and experience in 
Loe2l 15 to enable an individual to seek entrance into Local 
14. Furthermore, the informal trainings on Local 14 equipment 
which Local 15 men and some permit men receive is in fact given 
by members of Local i4, usually friends or relatives of the 
trainees. 

The separate charters of Locals 14 and 15 involve no 
actual prohibition azainst training, nor is there evidence that 
a journeyman union is barred from offering training. In fact, 


tna International Constitution permizs and encourages such 


a local way freely 


registered apprentices (PX 5D, at 40) 
“here there is no formal appren- 

tl coship oro Siss = ty for learning the 
ilable only to helpers working 


eiikhsod of discrimination 


Sateiers <5 
c require t: $2 <i t e informal 


onethe-30b training on Local 14 equipment (whether through 


and experience on Local 14 equipment. 
inally, the control which Local 14 has on the available 
work xesults in the control of others’ ability to get training 


in the illegal exclustcon of minorities. (Findings 


Local 14's Membershio Recuirements 


1) ‘The titeense Requirement. Local 14 requires that all 


members must have a New York City Hoist Cperators License, not~ 
withstanding that much of its equipment requires no license 
ing No. 10), that members frequently specialize in non- 
and that a substantia! number of members 
m such none-licensad + 
end Ho. 43). ne fact that the un 
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involves few pecole; the neavy construction, road, 
muen non-licensed Local 1+ 
eqiilpmente-2,7., aders, rollers, shovels, locomotives, tunnel 
machines, compressors, and welding machines--form a 
substantial part of the work in which the members specialize, 
especially in times when building work is slow. The license 
requirement dees not measure skills for non-licensed work, nor 
t a prerequisite to much of the work in Local 14's juris- 
diction, except as artificially imposed by the Union on all of 
the potential applicants for membership. It is significant 


that there are almost no cinorities who actually possess a 


license. (Finding No. 41}. This very condition is a direct 


result of Local 14's discriminatory training policy, relying 
on the predominantly wnice pool of Local 15 members to be 
trained for their licenses by Local 14 members on an informal, 
Sis. Since the use of the license requirement 
ocal 14 applicants exclucées almost all minority 
cctevating engineers from i-mbersnip while not excluding almost 
vacial impact of the requirement has 
to Local 14 to show by “ir- 
fashotible demand” th ene s a fit between the license re- 
Local 14's reliance on, if 
practices of Local 15 


License and membership, 
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the Caribbean and South America from obtaining licenses, and 
they thereby were prevented from joining Local 14 whether they 


were qualified to operate licensed or non-licensed equinment. 
P P 


of this past discrimination. 


2) Ability to operate more than one piece of equipment. 


Local 14 asserts that "[t]his requirement is designed to assure 
m applicant that he will be able to earn a living at his trade, 
after he has been admitted to full union membership." (Local 
14 Memo., at 13-14). However, von-ucmbers are not exposed to 
same experience, or allowed to attend the Local 14 retrain- 
facility to obtain additional skills. Moreover, most mem- 
3 of Local 14 specialize on one piece of equipment. If a 
sctential member has : Efficient pieces 
equipment, he be given a permit to broadan his skills, 
only if he aleeady has a license. (Local 14 Memo., at 15). 


ef % 


fuere is no business necessity for excluding frem membership 


o 
£ 
whee 


Local 14 equipment. 
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is thera any business necossity 


fied on any piec2 of Lozal 14 eguivment equal chance 


at employment on the equipment on which they are qualified. 
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Local 14's require- 
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1 to having a license, 
tne bacxgrounc of Local 14's discriminatory 
ed, is also discrimina- 
cozy. Some persons have been able to get additional experience 
hd P 
by obtaining a "permit'' from Local 14, but this permit is limited 
and not given out on a systematic basis. It is admitted that 


the requirement is "flexible", (Local 14 Memo., at 12). Since 


there are no objective criteria for applying this requirement, 


o 


it connot be sustained in its present form. 
Local 14's Job Referral Practices 
atest 3 OD nererras -zactices 


Local 14 admittedly gives preference in job referrals 
co union menoers, thereby effectively shutting non-union minori-« 


ties out of works + its jurisdicticn and precluding them 


from obtaining training end experience to get a city license. 
TAe 407 


vne D referral system itself is informal and unstructured 
J Y > 


union members getting jobs only 
men. Local 14 con- 


available to assist members 


14 Memo., at 18). The nen- 
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minorities who hav: wzciuded from membership are 
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d be further noted that insofar as Locals 14 
separate chatters to prohibit a man from 


regularly working on both Local 14 and Local 15 work--whether 


a 


a3 a member or punaiteeif the man is capable of doing work 
in the jurisdiction of oth Locals when job conditions permit, 
this use of tne separate charters limits the ability of Local 


15 minorities to maka an adequate living 
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Lack of Affirmative Action 
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Local 15 


Loca? 15 clains credit for its role in establishing 
and coonerating with the New York Plan. (Finding No. 48), 
iisvavex, Local 15 fails to accept, as it should, the blame for 


ciscriminatory treatment by 
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suppo3ged to be aided or for 

-ance on this inadequate, discriminatory 
(Findings No. 48 and No. 

onsible for the failure of 


excec3ion of the Plan to the prvivate sector. Local 15 could 


easily have placed minorities cn private construction sites as 


w2LL as on the public construction jobs to which the Plan ao- 
Pp a £ 
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snensinility for the Plan's inadequacies in recruitment by 
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claiming that it was the City which recruitec for tre Plan. 


This is rebutted by Local 15's own attempt to show atfirmative 
ection by stating that it accepted more trainees than the sub- 
goal which was set for it. (Lecal 15 Memo., at 45-46). The 
City was hardly responsible for the extent of the wmion's ac- 
cestance of trainees, except insofar as the City attempted to 


force more minorities to be hired through contract compliance 


f£forts. Local 15 did not in fact even reach its limited 


1] 


'soal" under the New York Plan since the goal was supposed to 
b2 based on the number of minorities employed continuously 
curing a given year, and not cn the numoer of minorities 


accented. (Ir. 3780-83, 3793-35). 


Local 15 also cites as an example of affirmative action 


to place qualified minoritics what it terms a ‘"umigue” agree=- 


proc emyGty Ages ‘ode aageaed eae 
to"), a program funced uncer a grant crsn 


facilitate the entry of minority workers into the 


nuxber of minori- 
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vafarved were accepted. From 1957-1969, RTP placed 12 to 15 

a year--more particularly 9 men in 1963 and 12 in 1969. Also, 

the agreement provided that minorities so cleared would only 

vet their union books after seven weeks on the job. When 
school was established,a new agreement was 


reached by Local 15 with RTP which required that minorities re- 
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RTP had to take an examination and cemonstrate proe- 
pieves of equipment and could only be referred 
It was further provided 
that the minorities would only receive their union books after 


an unspecified pericd of time. If one did not know all of the 


: 


>ieces of equipment, chen he was relegated to the training 
school until he passed on all five pieces. it therefore appears 
that whatever affirmative action Local 15 claims to have taken 
to counteract diserininatory practices was in itself discrinina- 
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ho participate in any affirmative 
clear wrether Local 14 was 
ailed to place any trainee 
Licensed or noneli: ; qudor The Union contin- 


es : oes: ; 
peLcecence in Les meec 


eftores aad raculrements to train and plece minorities on 
ro the trade waich might compel che Union to review minority 
vox for prospective membership. 


The only actions which it attempts to characterize as 
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ismative action programs are two amendments to its By-laws 
41) in 1964 requiring that a member in good standing for five 
years could only sponsor one candidate [for membership] every 
two years --- thus reducing the possibility of nepotism or 
political interference with the admission of minorities; and 
(2) eliminating, in 1956, the requirement that the union men- 
bership vote upon candidates for admission." (Local 14 Memo., 
eat 7). The elimination of the requirement of a membership 
vote on new candidates was in fact forced on Local 14 by an 
amendment to the International Constitution, and the Local 
sought to avoid its effect by requiring applicants to "present 
thecselves" at a regular meeting before giving a member “per 
mission" to svonser an applicant. (PX 10, minutes of 6/14/83, 
et 2). Indeed, the limitations on frequency of sponsorship 


sponsor new members only served to preserve 
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Pursuant to the pre-trial order dated September 19, 1974 

filed herein, the Equal Employment Opportimity Commission 
("ZEC0C'"') was substituted for the United States of America 
as oartty plaintiff in accordance with the 1972 amendments 
to title VII of ti:e Civil Rights Act of 1964 authorizing 

such action by Escc, 42 U.S.C. § 2000{e)-6(c). 


issue relating to subparagraph (£) of 4 13 of the con- 
aint relating to the filing of accurate reports with the 
EEOC has been abandoned. (Pre-Trial Order 4 1). 
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The Genersl Contractors Association of New York, Inc. ("GCA") 
contends that it has no collective bargaining agreements 
with Locals 14 or 15 and is not a proper party. It has been 
Stipulated that tre complaint dees not assert any claim for 
liability against GCA. (Pre-Trial Order, at 11). 


The Ia ational Constitution permits branch subdivisions 

to be chartered t> cverate "under toe direction and control 
cf the parent Local Union". PX SD, Art. SIV, at 40-41, 44). 
i - ia =e Se ee * ipa ee ? 
hereiaatctes “Locat i5”" or "the Union” shall refer toe all 
blanctnies; uny rel:teance to a »ranch of the Union will speci- 
ces 2 Ae a4 «tf 

fLically use the tucm “branch”. 
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~ 3D, Art. “lV, at 40-41), Although the 
“cn 150 appears to include Westchester, 
ai clOiK and the socthern part of butchess 
~.ee8 o£ 15C work in unspecified areas oute 
(OX G9; Te. 3/2-/4). For all practies} 
: bexrshiv c= the two Lecals works 


t exclusively within New York City. 
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As a general vroposition the two Locals do “the same work", 


(Te. 25, 47). In fact, elsewhere in the cowmtry, it would 
appear that many of the members of Local 15 would be Junior 
and Assistant Engineers within a subdivision of Local 14. 
Those terms are used in all of the contracts with employers 
(see, e.2., PX 40E). The predecessors of these Locals also 
did some o£ the same work as each other, but at different 
locations on a building site. (Tr. 44-46). 


It is true that Local 15 is an amalgamation of Locals 130A, 
125A, and 184A which covered apprentices, junior engineers 
(helpers and oilers) and some operating engineers on all 
building and heavy construction equipmenc in New York City, 
while Local 14 is an analgamation of the pareat Locals 130, 
125, 1384 and 403 which covered most of the crerators of 
such eGuipment. (Tr. 43-47, 51-53, 3382, 508-10, and 516). 
Lecal 14's jurisdiction, as mandated by its charter as is- 
sued by the IUOE, does not include an apprenticeship or 
recruitment pro:xam, Local 14 being strictly a journeyman 
local composed of licensed engineers. Local 15 on the other 
hand has a charter which permits it to maintain training or 
apprentice programs. 


Both Locals 14 and 15 utilize backhoes, with Local 14's 
backnoes being larger and requiring two operators, one a 
Local 14 man and one a Local 15 man. (Tr. 397-400). 
Locals 14 and 15 both operate rollers, the only difference 
being in size. (Tr. 400-01). Local 14 also operates a 
larger version of a Local 15 grader. Local 14 onerates 
nerrypickers fa small hoist machine) and front-end Loaders 
above the gsroumd level on a building, while Local i5 oper- 
ates the same esuipment at the ground level. Other similar 
types of machines operated by both socals include pavers, 
locomotives, road finisning machines, concrete mixers, tug- 
ger hoists and compressors. (PX 40E, at 15-22). 


Although the licenses issued by the City have been desig- 
nated by different titles over the years, i.c., “Portable 

som", "A.M.P.E.S.", and most recently "“Hozsting Machine 
Coerator", Local 14 nas always had such a license as a 
basic requisite for admission. (s2. 512, 3541-42). 


<7*3 performed by Branch 14B ren and work 
Oatin, cranes do not require a license. (PX 
In addition, no license is require? for any 
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~or, performed using any Local 14 equipment on tunnel work, 
aug work for the Pert Authority, Triboro Bridge and Tunnel 
Autnozity, Urban Develsooment Corp., and State Dormitory 
Authority. 


Cpviously, if contractors had to hire exclusively union men 
or at least give them first preference (since the union was 
virtually all white), minority individuals seeking work or 
union membership would receive little encouragement to ob- 
tain experience through employment with such contractors 
which would qualify them for membership. 


There azparently were more minorities in Local 184, Local 
14's predecessor, in 1937 than in Local 14 at present. 


See Note 5 supra. There is testimony that some 170-180 of 
the 1,471 mempers of 15C worked outside the City because 
their employers had relocated certain shops outside the 
Cicy. (Tr. 374-75). Also there is testimony that an un- 
specified number of the 1,332 members of 15D worked out- 
side tie City. (Tr. 372-/3). the most favorable result 
for defendant Local 15 would be to reduce the minority per- 
centage by approximately 1%. In the face of such an insig- 
nizic=nt amount of employment outside of the City, the use 
of statistics for New York City is clearly proper. Boston 
Chapter inc. v. Beecher, 504 F.2d 1017, 1020 n.+ 
T, 421 U.S. 910 (1975). 


es have also been universally condemmed in other 
: : injzed States v. Ironworkers Local 65, 
; United cane: Sneet tietal -oriers 

i S30estos woraers v. 


gwrf 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION, 


Plaintiff, 
-against- Civ. 249:8 


LOCAL 14, INTERNATIONAL UNION 
OF OPERATING ENGINEERS, et al. 


Defendants. 


BEFORE: 
HON. CHARLES H. TENNEY, 
District Judae 


New York, New York 
July 26, 1976 = 19:30 a.m. 


APPEARANCES: 


ROBERT B. PISKE, JR., ESO..:; 
United States Attorney, 
Southern District of New York 
Attorney for Plaintiff, 
BY: MICHAEL DEVORKIN, ESO., 
Assistant United States Attorney 


CORCORAN & BRADY, ESOS., 

Attorneys for Local 15 

BY: ROBERT D. BRADY, ESO., 
Of Counsel. 


SOUTHERN DI: (oe COURT REPORTERS. U.S. COURTHO!SE 
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APPEARANCES (Continued) : 


DORAN, CALLERAN, O'HARA & DUNNE, ESOS., 
Attorneys for Local 14 
BY: RICHARD L. O'HARA, ESQ., 

Of Counsel. 
SHEA, GOULD, CLIMENKO & KRAMER, FESOQOS., 
Attorneys for General Contractors Association 
BY: JAMES J. A. GALLAGHER, ESO., 

Of Counsel. 
MANNING, CAREY, REDMOND & TULLY, ESOS., 
Attornevs for Construction Equinment 


BY: ARTHUR C. SCHUPBACK, ESO., 
Of Counsel. 


THE CLERK: Matter of Equal Employment Opportunity 
Commission against Local 14, International Union of 
Operating Engineers. 

MR. DFVORKIN: Ready for the Government. 

MR. BRADY: Ready for Local 15. 

MR. O'HARA: I am here for Local 14, I would like 
to make an application. 

THE COURT: Yes. 

MR. O'HARA: We had previously on July 19th bv 
letter to the Court requested a brief adjournment because 
of the fact that the qentleman who tried the case and 
who had prenared the proposed counter-order as well as 


By 
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reviewed the Government's order was out of town for a 
week and would return on Auqust 2nd and we asked for a 
brief adjournment. 

We were advised that this request was denied 
because of the logistics problem involvina the great 
number of attorneys involved. I have discussed this morning 
with the few attorneys showing up for named defendants their 
feeling and I would like to renew that application at 
this time. 

THE COURT: I would like to be able to accommodate 


you. This thing has really got to be moved along a little. 


I am going to be away two weeks starting next week. That 


brings it into the end of August. What I was hoping to 
do today was to go over some of these vlans because I 
expect to name an administrator and I exnect to confer 
with people this week on that. So that whatever I can 
accomplish, maybe I can't, with Mr. Kennedy away, complete 
everything that I had hoped but at least I can make 
some progress. That is what I hope tc do. 

MR. GALLAGHER: If your Honor please, I am here 
representing the General Contractors Association. 

THE COURT: I think I have all the appearances. 

I will address some questions to the Government 
because they have the most comprehensive order and one 
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that I believe will be the basis for the order that is 
going to be entered. 

In paraqraph 3, Mr. Devorkin, I can't make much 
sense out of everything following the sixth line there. 
I think there may be a typoqranhical error. 

MR. DEVORKIN: I might point out a tynographical 


error, in the third line from the bottom of that 


paragr.uph rather than "required" it should read "requiring." 


There are two or three other additions in the order that 
I will maybe noint out to the Court as we aqet to those 
points. 

THE COURT: That was the first thinag I had. 

Do you have anything before that? 

MR. DEVORKIN: No, sir. 

THE COURT: Paragraph 5. I would rather have 
a aoal of a round figure than -- I would rather chanae 
that to 36 per cent rather than 36.39. 

MR. DEVORKIN: Very well. 

THE COURT: That fidqure appears in one of the 
counterorders, t00; I will make it 36 per cent. 

Then assuming that we can make some proaress 
this week, I was aUindq to change the date throughout 
to August lst rather than July lst. 


MR. DEVORKIN: That is fine with the Government, 
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Honor. 

Your Honor, could I sneak to one point in 
the paragraph under the remedial goal? 

THE COURT: Yes. 

MR. DEVORKIN: There is one point of many but 
fairly obvious on which there is disagreement between the 
Government and the unions. 

The point is that the Government has included 
within its base against which the remedial qoal should 
be measured pensioners. 

THE COURT: I have noted with respect to 6-C 
that we should exclude pensioners and civil Ree 
employees. 

MR. DEVORKIN: That is the union proposal. I 
think that is an incorrect thing to do, your Honor, for 
this reason: First of all, to point owt this is a 
substantial number of people we are talking about. It 
is not insignificant. It will make a substantial difference 
in the number of minorities who eventuallv participate in 
this industry. 

But the reason the Government thinks pensioners 
should be included is this: First of all, it appears 
at least from the employment records that we obtained 


and studied that pensioners on occasion work in the 
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industry and under the contracts of the defendant unions 
they maintain voting rights and authoritv over union 
policies. But the more fundamental point is that the 
theory under which we are imposing such a goal is that if 
minorities hadn't faced these discriminatory practices, that |! 
as of this date they would share in the economic benefits 
that this union grants to its members -- 

THE COURT: But I think you are unhalancing 
the fiaqure here. I would be aqlad to hear from the unions 
on this because I think this is an important point. This 
is one of the things I wanted to take un. 

MR. DEVORKIN: Could I finish my thouqht? 


THE COURT: The fact that they may occasionall: 


MR. DEVORKIN: Occasionally can mean money 
throughout the year durina the year which is taken away 
from minorities. It means jobs minorities don't get. 


They do maintain voting rights. 


The point is what we are trying to do is two 
things: We are trying to put minorities into the union 
so they share control over the union and get economic 


benefits. 


COURT: That's right. 


DEVORKIN: If minorities had shared equally 
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from the very beginning of this industry, minorities would 
represent 36 per cent of the pensioners in this industry 
and they would enjoy the pension rights that all of those 
almost exclusively white pensioners enjoy. Minorities 

as a class have been denied those riqhts and when we get 
five years out or however long it takes to reach the qoal 
it is fair to assume that some of the minorities who 

work will retire and will become pensioners. Some 

of the minorities we are cqoing to be bringing in or some 
of the minorities who are in now will drift over ta minority 
status. 

So I think pensioners status with the rights 
that are involved both in controllina the union and in 
economic benefits that are derived from the work thev 
have done are richts and henefits minorities have been 
denied and we ought to strive to put them in. 

THE COURT: I don't know how many pensioners 
actually work. We are talking about a work force and we 
are talking about a percentage of that work force as a 
goal and if we are aoing to take people who are not truly 
members of that work force it seems to me that you are 
going beyond the goal itself. 


Now, if the minorities become pensioners 


they will not be taken into consideration in determining 


134 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 


rs lei pees dan iod 


mdrf 
the goal for the work force. 

MR. DEVORKIN: I agree, your Honor. I think 
it is important that minorities have been denied all of 
the pension rights which those vensioners now have. 

Lf we had non-discriminatory practices historically, the 
same percentage of minorities would be pensiouers as 


the work force. 


“2 COURT: What you are accomplishing here really — 


is setting a higher qoal than the 36 ver cent. 

MR. DEVORKIN: No, I am not. The neople who 
have benefited from the discrimination in the industry 
includes those peonvle who are pensioners. 

THE COURT: You are talking about the vercentage 
of the work force. In determining the 36 ner cent you want 
to include people who are not strictly members of the 
work force. 

MR. DFVORKIN: They do work in the industry. 

THE COURT: Then we will change it to pensioners 
who do not work in the industry. There must he some 
pensioners who uate work at all. 

MR. DEVORKIN: I aqree with that. If we could 
establish some yardstick for when we are going to measure 
that ~- as of what point in time are we qoing to measure 
that. 
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THE COURT: At the time you have your 
for a particular nercentage. How are you going co set the 
other goals if you have a fluctuatina membership? As 
of particular dates. 

MR. DEVORKIN: You would exclude those pensioners 
who have not worked at all in the industry the previous 
calendar year? 

THE COURT: Let's hear from the union. 

MR. DEVORKIN: The only other noint I make, if 
I am incorrect, fine, but the pensioners do exercise rights 


as union members to vote on union matters and if that is 


the case, then you are substantially diluting the influence 


of the minorities who come into this industry as to control 
and influence of union matters. You don't include pensioners 
who can vote in union affairs. 
THE COURT: I won't reach any decision on this 
today. I would like to hear from the unions on this point. 
MR. O'HARA: Could we be heard on that briefly, 
your Honor? 
THE COURT: Yes. 
MR. O'HARA: I think there are a couple of 
points. The first one is in the decision and opinion of 
the Court, the entire basis was based on the statistics pro- | 
vided by the Government and it was always a percentaqe of 
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the labor force. To now introduce as a percentaaqe of the 
labor force pensioners who technically are permitted to 
work a minimum of days in any given month or else they 
relinquish their check, I think it is Four, I think you 
are going to distort the statistic way out of any concept 
that this Court has or at least in part in its opinion. 
The right to vote and the political control 
of the union I don't see as being an issue in this trial 
at all. At no point in the pleadings or in the record 
was this raised, and everyone who is a member of the union 
will have a riqht to vote regardless of whether they 
are a minority or majority. 


Finally, as a practical matter right now, in 


an industry that is suffering about 59 per cent unemployment 


or more we can be reasonably assured that the pensioners 
are not working. So that I think to qet into this matter 
of pensioners is raising a big issue where there shouldn't 
be one. Clearly they are not part of the work force, 
clearly they weren't intended to be part of the work force, 
they don't have any imnact on the work force when they do 
work. It is a few davs. So I think they ought not to 
be included in any realistic statistic. 

MR. BRADY: If I may say a few words? I happen 
to know there are no pensioners workina. Moreover, the 
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question of the votince rights and political activity in 
the union, surely your Honor's lawyer is qoingq to determine 
the manner in which minorities are treated and it is not 
aoing to be a matter for the unions themselves through 
political activity or otherwise in the union. I take it 
that doesn't ao to oe problem at all. Our nroblem is 
working with the work force. 

MR. DEVORKIN: I would like to respond to one 
thing. The res issue in the complaint in the case 
and the Government proved it, is that the union was 
excluding minorities from union membership. Union membershi 
includes an awful lot of things. It includes control over 
wes policies, election of union officers, it includes 
derivatively from that appointment of business agents 
who have critical control in the industry, it includes, 
therefore, putting peonte in union positions in whom 
minorities have confidence and to the extent you would 
be substantially diluting minority influence in the 
union -- 

THE COURT: I think when you consider all of 
the provisions in your order they certainly will not be 
deleting anything. All I am trying to do is not play 
around with figures and try and bite off more than you have 
qot under my situation. 
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MR. DEVORKIN: The Government of course doesn't 
want to do that. All we want to do is qive minorities 
a position in the union as well as economic -- 

THE COURT: They will aet it, including the 
right to become pensioners. 

MR. DEVORKIN: If you don't include the pensioner, 
you are going to be substantially diluting -- 

THE COURT: How many pensioners do we have? 

MR. DEVORKIN: In Local 14 it is 409 or 5900 
men. I don't know the number for Local 15. There are 


approximately 1400 or i500 men in Local 14. There was a 


substantial dilution of what the minorities will aqain in 


this case. 

THE COURT: When you say that, we are dealing 
here with a work force. By ipcimaine, and I assume that 
the majority of these 400 or 500 are whites -- 

MR. DEVORKIN: in Local 14 you can assume 99 
per cent of them are. 

THE COURT: Then vou are adding 49N or 599 
to what is supposed to be the work force unon which to 
base 36 per cent. I don't know, with respect to that 
union, that might make it 38 or 39 per cent and that is 
not what I held in my decision and that is not what the 
statistics show. I don't want to throw this whole thing 
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off under some political arqument that they are not qoing 
to have the vote. This particular section that we are 
talking about here has nothina to do with voting. It 
sets goals and it sets goals based on a work force. 

If you want to include some provision somewhere 
else in there which will eliminate this loss of politcal 
power due to past practices, well and qood, then I will 
consider it, but I won't consider it in the context of 


fixing goals because you are maninulatinag the goal that 


I set in my decision. 

MR. DEVORKIN: Your Honor, I don't want to alter 
by trick the goal your Honor set in his decision. The 
base we have been using throughout the whole trial has 
been union membership, which everybody has used a fiqure, 
including pensioners as union members. That has been the 
basis we have worked from from the very beginning of this 
case. There is nothing in the record of this case proven 


that would distinguish pensioners from those peonle 


Paragraphs 5 and 6 use “Union membership" as a basis. 
They don't use neonle activiely workina in the industry. 
They use union membership as a base. 

THE COURT: The member is based on the statistics 


with respect to the work force. And you are attempting 


to inject into that a hody of pneonle who are not,strictly 
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speaking, members of the werk force. 

MR. DEVORKIN: Your Honor, the only point is 
that if there had been no discrimination in this industry 
the vercentagqe of union members, which includes pensioners 
and has throughout the trial, would be 36 ner cent. 


Your Honor did find that. There can be no Goubt 


that 36 ner cent of everybody in the industry, no matter 


what their status, woule be minority. And that~“is why 
they should be included as they have throuchout the 
proceedings in the union membership fiqure, which has 
always included pensioners. 

THE COURT: Questionmark. 

MR. BRADY: Would it be appropriate at this 
time, your Honor, to get back to the question of qoals 
or quotas? 

THE COURT: I am honing to hear from you 
gentlemen. That is what you are here for. When we come 
to these thinas I would like to hear from you. I don't 
want to hear just from the Government. 

IR. O'HARA: Maybe I misunderstood the proceeding. 


: i 
I thought you wanted to ask some questions of the Government. 


THE COURT: I said this is the most complete 
order, proposed order, that I have received and it would 
be the basis for anv final order that I entered, therefore 
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I would address myself to this in the first instance. 


MR. BRADY: So we will hit each part as we go 


THE COURT: Yes. 

MR. BARDY: I want the record to reflect that 
as your Honor knows Local 15's proposed order did not 
include goals. The reason I did not, your Honor, is that 
I do not think that as far as Local 15 is concerned 
the record or the findings of fact, for that matter, 
showed such an egregious situation of a long pattern of 


discrimination as has been required by the Court of Appeals 


in this circuit in the Truckman case and more recently 


in the Local 28 case where they reaffirmed the position 
that temporary goals can be justified only when two 
condictions are met. 

There must be a iong, clearcut, egregious pattern 
of discrimination and, of course, the other point to that 
is the effects of the goal cannot fall upon a relatively 
small identifiable group. 

I want to point out to your Honor that in Chance 
versus the Board of Education the Court of Appeals in 
stating why goals were granted in the Rios case, rather 
in the 28 case they said this, they said that this was 


more than just a statistical imbalance, that there were 
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actuai cases -- the Court of Appeals says, aS a matter of 
fact, first in Rios there was substantive evidence of 
intentional past discrimination as opposed to a mere 
racial imbalance of a non-discriminatory origin; and 
second, that the union in Rios could expand its total 
membership to take in this new amount of people without 
a harmful effect on an identifiable group. 

Now, I think that your Honor has found Local 
15 has not made sufficient efforts, but we did make efforts, 
your Honor. We had the New York Plan from the very 
beginning. it was an accepted plan. We exceeded our goals. 


When we started the training school, 50 per cent of the 


instructors were black. Every’ year the majority of the 


graduates were minorities. By one of the court orders 
in one of the other cases, it Said your apprentice training 
program, each class must reach 30 per cent minority. 
We did that voluntarily. We had more than 30 per cent 
minority. Then we had the arrangement with recruitment 
and training. This arrangement no other construction 
union in the country had where these people went out 
and recruited in the neighborhoods, and Mr. Roffles, 
who testified, testified we cooperated fully. 

This case, according to the findings of your 
Honor, there is no credible proof of discrimination in 
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referral or on the job site. 

Now, I don't think that this is the type of 
case that gives a basis or background for the imposition 
of this type of order or goal. Our order has met the 
specific problems raised by your Honor. We are formalizing 
our apprentice training. We are offering a test to anyone -- 
the first test to be given only to minorities and 
those who claim discrimination, and it is directed at 
individual cases of discrimination as proposed by Judge 
Feinberg in his concurring opinion in the Local 638 case. 

I just don't think that the past pattern here, 
it is strictly statistical imbalance, would support a 
basis for a temporary goal or quota and we note that the 
act itself of course there is some question even in the 


Court of Appeals' minds whether or not any quotas or 


goals can be set because of the wording of the Civil Rights 


Act, and I just wanted the record to reflect our position. 
THE COURT: Thank you. 
MR. DEVORKIN: I don't want to respond because 
your Honor's opinion is 180 degrees from what Mr. Brady 
said. This isn't a pattern of practice case. Discrimination. 
in the industry goes back 40 years and your Honor so 
found. It is not a statistical imbalance case. Every 


case he is talking about, goals were affirmed in the 
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Court of Appeals. The only dispute is whether specific 


interim quotas can be used in isolated instances. Really, 


that is Mr. brady's appellate argument you just heard. 


THE COURT: He may not be far off the mark. 

I don't know. I tell you, this is still a fluctuating 
area in the law. 

MR. DEVORKIN: In each case he cited, your Honor, 
there was a goal like the one we are talking about in 
paragraphs 5 or 6 that was affirmed. So on that concrete 
specific point he is in error. 

THE COURT: Very well. 8. 

MR. O'HARA: Your Honor, beforé we go further, 
you will have to excuse me on the procedural questions, 
because I was only lately brought in. 


It was my understanding that this proceeding 


had thus far resolved the question, at least as far as 
your opinion goes, as to liability and that the order was 
to fix the liability and it was to make some efforts 
to resolve the remedies but the remedies question was 
disjunctive of the liability issue in this trial. This 
is the reason, one of the main reasons, we find objection 
to the whole tenor of the Government's proposed order. 

If you will note, in our proposed order a 


number of the items had been left to be worked out by competen 
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experts, then suggestions by the neutral competent 
experts would be made to the Court which at that point in 
time, if there were differences, they would be resolved 
by the Court and the final result would be adopted by 
the Court. 

In reviewing the order of the Government, it is, 
to say the lease, draconian 1 its attack on the union. 
I agreed wit* Mr. Brady's general comment that the 
Government may have established without any exception 


some statistical argument but cases that have set up 


arrangements as elaborate, detailed and onerous as this 


order proposed to do, it usually involves matters 
where there was contempt of court or a previous finding 
and then a flying in the face of that finding by continued, 
possible wrongdoing. 

There are cases, many cases, right here in this 
Southern District where there have been findings of 
liability and the proposed remedies have been nothing like 
this. I can point specifically to the case that our 
office tried a number of years ago, the Ironworkers Local 
40 case, where again there was a statistical finding 
not unlike the one here and machinery was worked out but 
the machinery didn't call for the appointment. of an 


administrator, the adriinistrator having power to appoint 
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hearing officers and testing officers. The burdon on 

a thousand man active union is inc nceivable, especailly 

a thousand active member union thet doesn't have any dough. 
So that I think we have to take one step back 

and view this in proper perspective. I think to go 

forward and sign an order such as the Government has offered 

without any input from conferences, parties attempting 

to work out a solution, suggestions from people who have 

in fact been involved in these things before, is wrong. 
Our office has been involved in several of them 


over the years. We have found when sitting down and 


working ou* soivtion with the U.S. Attorney's office and 


making joint suggestions to the Court, it has had a much 
more salutary affect than trying at this point in the 
proceedings to propose all of the terms and conditions. 

THE COURT: I am not against any such procedure, 
but I am shutting the door to any undue delay in getting 
this thing on the road. That is my concern. 

MR. O'HARA: Then perhaps we ought to address 
ourselves to some procedural questions as to what the 
best machinery would be to start todéy. 

MR. DEVORKIN: The Government is always open 
to proposals from the other side ot settle the case. 
This is a responsibility in the public interest. Any 
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time the unions want to come in and present cogent 

Plans for discontinuing discriminatory practices and giving 
minorities their rights, that can be done. We had all 
waited a Long time and now we are at judgment day. Your 


Honor has written an opinion. The Government wants an 


order from the Court as soon as possible. We don't want 


the discrimination that is continuing to this day to 
continue any longer. If Local 15 and Local 14 want to 
propose something, my door is always open. 

But that is not where we are right now and 
we shouldn't delay in the expectation that is what we 
are going to get in the immediate future. 

THE COURT: i will go over what I have noted 
in the Government's order and I will then give you 
gentlemen an opportunity to sit down together and maybe 
work out modifications that are agreeable to the Government 
or if you have some dispute on it, why, you can take it 
up with me this week. 

This isn't the first order of this kind that 
has been entered in this court. 

8(a) I would change the word "increase the 
frequency" to, “alter the frequency," and leave that to 
the administrator. 


MR. DEVORKIN: That is fine. 
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THE COURT: As long as he has the power to 
change the frequency, I think that is all you need. 
(d), that may be a typographical error to 
“review and approve" and shouldn't it be "object to the 
disposition of" or “reject"? I don't know. 
MR. DEVORKIN: It should be "reject it." 
"To" should be out. 
THE COURT: 10, assuming we get into this, five 
months seems to me to be an excessive period of time 
for any of these claims with all of the provisions for 
notification and all that. Two months I think is 
sufficient. 
MR. DEVORKIN: Could it be then -- I was trying 
to allow enough time for the administrator and the unions 
to get out the notices and so forth. 
THE COURT: Two months. 
MR. DEVORKIN: Could it be two months from the 


date netices are sent out to give the parties, potential 


claimants, tvo months to find out and file a claim? 


THE COURT: I will make it three months from 


the date of the entry of this order. 


MR. DEVORKIN: Thank you. 


MR. O'HARA: cus. before we proceed, under 


the proceeding we are supposed to indicate the problems 
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we have. One of the problems we have is that the 
injunctive relief we feel is broader than the opinion 
of the Court and a specific example is the provision 
involving the affirmative action obligation imposed on 
contractors. That is strictly between the contractors 
and the Government or whatever governmental agency they 
sign with and I don't know that any evidence was 
specifically adduced showing a contravention of these 
agreements. So we feel that that is -- that should be 
omitted. 

COURT: What are yon referring to? . 

MR. O'HARA: If you look at paragraph 2 starting 
on page 2 and running to the top of page 3. 

MR. DEVORKIN: The reason I have done that is 
because your Honor found, at page 34 of his opinion, for 
example, that Local 14 has actively opposed and avoided 
its equal employment opportunity responsibilities and 
Local 15 has inhibited the contractors from complying 
with the appropriate equal opportunity requests or non- 
white worker requests from governmental bodies seeking 
to enforce these various neeipmarews action obligations 
we are talking about. 

It is not only in the record but your Honor 


found that is what happened. 
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MR. O'HARA: Let's take a hypothetical. 
Suppose the City of New York decided to appropriate 
number 147 next week. Is your order to be complied with 
at 36 or is this union compelled under this affirmative 
action program to go to 44? They have no input in that 
given situation. 

MR. DEVORKIN: That is incorrect. A lawful order 
of a state or local or federal body in force for government 
sponsored work is what we are talking about here, and 


the union exhausts all legal appeals to that lawful order, 


then they are obligated to follow that. lawful order 


and they can't interfere with the contractor's attempts 


to follow that lawful order. 

All we are talking about here, after all, is 
the union shall not interfere with the contractors from 
following lawful affirmative action orders from the state. 

How can the union say to the Court, "No, we 
should be permitted to interfere with contractors following 
lawful affirmative action orders?" 

MR. O'HARA: We are not saying we should be 
permitted. We are saying we should not be bound by a 
permanent injunction barring any showing we did or not. 


THE COURT: I suggest you take that up on your 
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Certainly it seems to me to be embodied in the 
decision. 


MR. GALLAGHER: Your Honor, may I be heard, 


THE COURT: Yes. 

MR. GALLAGHER: As I read No. 4 of the proposed 
order, it has the reverse aspect of enjoining the defendant 
contractors association. I think you will recall at the 
outset of the trial that as far as General Contractors 


— 


was concerned there} was made part of the pretrial order 


an admission of no liability if there was a violation. | 


There is no reflection in this proposed order excluding 


General Contractors Association. It would appear here 
in the recital it includes all, inclucing the General 
Contractors Association. 

THE COURT: That does present some problem. 

MR. DEVORKIN: Your Honor, the defendant 
General Contractors Association are part of the collective 
bargaining agreements. They were named for purposes of 
relief in case such as this. The injunction pronibits 
them simply from engaging in any practice whica has the 
effect of discriminating against minorities. They have 
been a party to this industry and it seems t.o me that 
they are critically necessary for relief besause they in 
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a sense present the one loophole, the one floodgate 
that can circumvent the entire order. 

THE COURT: Technically speaking, liability 
was not an issue with respect to the contractor defendants 
and in accordance with the terms of the pretrial order. 

MR. DEVORKIN: That is the case but the complaint 
on which the pretrial order also said we were going forward 
did pray for relief in the nature of permanent injunctions 

f 


against all defendants, including the defendant contractors. 


It doesn't seem to me the defendant contractors 


have to be liable for the discrimination to be enjoined 


as parties to the contracts and practices in the industry 
which resulted in discrimination against minorities. 

THE COURT: Certainly I can see your point and 
they should be enjoined in the future without being held 
liable as to any past activities. 

MR. DEVORKIN: That is correct. We had a lot 
of talk throughout the case about their status but we 
have never had a motion to dismiss or a motion to get 
out of the case on the basis of any legal ground cited. 
We just had a lot of talk, as it were, about what position 
am I in, what position am I not in, but there were no 
motions addressed to the complaint and I think it is 


proper where they are a necessary party for relief to 
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obtain an injunction looking to the future to insure 
that their conduct is consistent with the union's conduct 
with whom they join in administering this industry, 
so to speak. 

MR. GALLAGHER: Your Honor, may I respond to 
that, please. 

THE COURT: Yes. 

MR. GALLAGHER: If I may respectfully refresh 
your recollection, a feature of the presentation was one 


confined to liability only and as far as making motions 


to get out were concerned, the.e was an admission oraily 


on the record for three days by Mr. Devorkin prior to the 
entry in the pretrial order that no liability, which I 
take it is synonymous with no violation of the act, was 
being asserted against the General Contractors Association 
and at the end of the three days that was incorporated 

in the pretrial order. 

It would seem to me redundant to make any motion 
at that point since we were out, and if there is no 
liabilicy being charged, why should there be any injunction 
about a violation when none was charged? 

THE COURT: The Court will retain jurisdiction 
over this. I may strike this paragraph and then have a 


hearing and maybe find there is a sufficient basis without 
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having the goal delayed with respect to the other provisions. : 
MR. DEVORKIN: Of course, we prefer no delay | 
as opposed to delay at this point. The only thing 1 point 
out is your Honor is aware from the order that an integral 
part of it is restructuring the basis on which jobs are 
ra ferred in the industry. 
It is quite clear that the one loophole that 
presents itself to giving minorities a fair shake in terms 
of jobs is the individual employers are free to circumvent 
the entire order and hire on a discriminatory basis, on 
a basis of relationships either to friends or relatives 
of employees. 
THE COURT: Then they might become financially 


liable, too, as well as subject to injunctive provisions. 


MR. DEVORKIN: If they did something prospectively 


that would be true, your Honor, but -- 


THE COURT: I don't envision them doing it 


MR. DEVORKIN: I wouldn't think so, but unless 
there is -- that might entail a new lawsuit. 

THE COURT: No, we have this lawsuit. 

MR. DEVORKIN: If they were liable for something, 
they would have to be liable because they are violating 


an order of the Court, and if they are violating an order 
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of the Court indirectly because they are acting in concert 
with somebody when they are on notice of the order, they 
can be held liable for that. 

It seems to me the Court can directly tell them, 
"You shall not do this." 

If the Court can stop them if they do it -- 

THE COURT: I will have to look back over the 
pretrial order and all that because there is some question 
in my mind in view of the position as to their status in 
the trial we had -- 

MR. DEVORKIN: To conclude, we never receded 
from the position that they are a necessary party for 
relief in this case and that is what we are talking about 
now, relief. The question is are they necessary to grant 
full and effective relief or are they not, ard if they 


are the Court can reach them through a prospective 


injunction. 


THE COURT: All right. 

MR. GALLAGHER: If there is no contention of 
liability, what exposure is there for relief? If I am 
not guilty of anything, why should I be penalized? 

THE COURT: All right, we are going ahead. 

I said I will take a iook at the order and maybe we will 


have to set this thina down for trial on possible 
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practices by the contractors over the past ,ears which ‘a 
would warrant injunctive relief. So I would be srepeeed,** 
if I were you, to have at least some possible further 
hearing. 

MR. O'HARA: If your Honor please, I would next 
like to call your attention to paragraph 5 on page 4. 
The final sentence talks about insuring regular and 
substantial progress. 

I think that if regular and substantial progress 
are to be guaranteed you are shifting from the concept 
of goa. to the concept of quota. We find that objectionable. 
If there is compliance with this order, that should 
be a full measure due the Government and the Court in 
compliance with the order. | 


As to paragraph 6, we suggest that the 


distribution of the input be spread over a more extendea 


period and he more gradual. Specifics are included in our 


proposed counterorder. 

THE COURT: I think it is just a one-year 
difference in your counteroffer. 

MR. O'HARA: That is correct, your Honor. 
think that the percentage will rise more gradually as a 
result. 

MR. DEVORKIN: Your Honor, I think it is inoue 
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that we try to meet the goal within five years. Five 

years is a long time. If there comes a point when the 
union is doing everything it can possibly under this 

order to get minorities in to meet these goals and it still 
can't meet these goals, then we can face that question, 

but the goals in themselves are not unreasonable and 

they should remain as a target to which the union should 
strive. 

If it becomes impossible for legitimate reasons 
to reach them, they can bring that to the attention of 
the administrator and subsequentiy to the Court. 

THE COURT: As to that language at the end of 
paragraph 5, I don't find that objectionable. Insuring 


regular and substantial progress is made does not insure 


the achievement of the goal. 


Mi. BRADY: ieee me, your Honor, if I may. 

As you know, I agrued against goals entirely. 
The other point I want to raise at this point is that there 
is evidence in the record of various locals of unions workina 
outside the five counties and, as a matter of fact, the 
Government's proposed order talks about suburban wor’. 
later on in the order and we believe that the goal should 
be based upon the counties wherein the men are employed 


and the counties in which «he labor force is drawn. 
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THE COURT: We are not talking about a very 
great number of people. I think I cited cases where 
the same situation had existed where there was some 
employment outside of the particular counties. 

MR. DEVORKIN: Your Honor also found as a 
practical matter tne amount of work outside New York City 
was insignificant. 

THE COURT: Yes. 

MR. O'HARA: I think it should be pointed out 
to the Court the objection is not to the situs of the 
work but rather to the source of the people, the work 
force, who enter the membership of the union, your Honor. 
Many live in the adjoining counties to New York City. 
Under the law ane the constitution of the union we 
must seek and obtain membership in either of these locals 
so that the basic question is if a statistic is to 
properly be induced, shouldn't these adjoining counties 
which provide in fact a substantial number, if not a 
majority, of the input be computed into the establishment 
of a statistic? 

THF COURT: What you are doing, this is really 
an appellate argument as to the fixing of the so-called 
goals. I am talking about this order we are now working 


on. 
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MR. O'HARA: The next paragraph I would like 
to address myself to is paragraph 7 which provides for the 
appointment of an administrator. On behalf of Local 14 
we are opposed to the appointment of an administrator 
since there is no basis in the record or otherwise to 
establish the need for an administrator. 

We have not one case where a person -- any 
evidence where a person applied or attempted to apply 
and was rejected and we have no case where a person sought 
employment and was refused the facilities of Local 14 
and yet we are going to have an administrator now who 
will also, as I say, establish this elaborate machinery 
of then appointing a monitor to monitor the referral 
hall, he will also have the power to appoint hearing 
officers, among other things. 

THE COURT: If he needs them. 

MR. O'HARA: If he needs them. 

But the threshhold questions hasn't been answered. ' 
What is the need for the administrator? As I say, I know 
of several cases here in the Southem District where there 
has been no administrator, where there has been an 
order providing for the running of referral halls and 
for admission to union membership where if experts are 


needed reference is made to educators who evolve tests 
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and run the tests and machinery is set up without imposing 


the financial burden and the stigma of an administrator. 
Historically the courts have imposed an administrati 

Or a monitor when there was a clear and demonstrable showing 

of specific wrongdoing to specific individuals, and there 

is also indication and clear showing of an absence of 


adequate remedy without the administrator. 


None of this is present in our case, which 
again I would urge for the Court's consideration a program 
as outlined in Local 14's pri sed order which meets all 
of the needs that this Court or any aggrieved party, 
if he exists, might want to avail himself of without 


the tremendous imposition of all of this complicated 


machinery which I am afraid will lead to as much or more 


problems that we are already confronted with and which 


we are seeking to solve. 


MR. BRADY: If I may be heard on the same point, 


Local 15 also objects to the appointment of an administrator 


and would point out again in these cases wherein the 
goals have been set and an administrator is appointed, 
there has been shown a reluctance by the iocals to 


adequately respond to court order. 


Now, we don't believe that the record in this 


case provides a reasonable basis for inferring that there 
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to 


will be future violations of the act. Indeed, there are 


3 | many, many consent orders entered into throughout the 


4 | country between the plaintiff here and various unions 


aon 


wherein referral systems are set up as suggested -- 


6 THE COURT: I have already indicated, Mr. Brady, : a 
H | id 
7 that I am not shutting the door to any consent order that | Ng 
8 ! can be worked out by you with the Government, and to the 
| : 
9 | extent that it can be done I welcome it. I do want to 
10 i move this thing along. It has taken a long time. There 
ll is some likelihood now of improvement in the heavy 
12 construction business. 7 
13 | MR. GRADY: We hope. : 
(| 
14 THE COURT: We hope. And now is the time to do 
i 15 this in the best possible way. I don't think the Government 
16 | wants to shove anything down anybody's throat. 
; W | MR. O'HARA: All I am suggesting is that I 
18 | think that both unions have proposed a system for 
1 
19 | referral and review and outside people to come in and 
20 || look over our shoulder. We would be happy to do that. | 
21 I weuld think that if that didn't work out, -- I am sure 
a it will work out. We proposed it -- if it didn't work 
= 25 1 out, propose that would be the time to go to the expense | : 
| 
24 | of an administrator. | 
25 THE COURT: We can agree on these gcals and : 
| i 
| SOL | 
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some of these things like the matter of pensioners and 
so on and agree on possibly not as complicated a setup 
as the Government proposes. If that can be done hy the 
parties the Court would welcome it, with the understanding 
that if that didn't work out the Court would be in a 
position to possibly impose an administrator or something | 
of that nature. I am not ruling that out. 

MR. BRADY: I understand, your Honor. 


THE COURT: All I have hd is this group of 


orders which in certain respects aie not antagonistic 


one to the other but they are not quite as complicated. 

MR. DEVORKIN: Your Honor, I want to be candid. 
At least to Local 15 on the basis of the order submitted 
here I don't see any prospect of a settlement. All it 
does is codify their discrimination practices. It is 
a repeat of what they are doing now. 

THE COURT: I am saying if something can be 
worked out, all right. If it can't, then in substance 
I will have to go along with the Government's order. 

Let me cover the things I have to cover and 
then we can come back to whatever matters you want to 
put on the record. 

15(a). Seven days seems to me too short 
a time. I would chance it to 15 days on (a). 
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Paragraph 15(a) provides under the conditions 

for the admission of nonwhites: "Work on a job within 
any union's trade and geographic jurisdiction with a 


union contractor or contractors for any combination of 


seven days ..." I would change that to 15 days. 


MR. DEVORKIN: That would also change 
paragrpah 16. 

THE COURT: That if right. 

MR. O'HARA: Do you want me to speak to that? 


THE COURT: All right. 


MR. O'HARA: Your Honor, the machinery for 


determining the competence of Operating a complicated 


piece of machinery is suggested again in our order and we 
have a serious question as to whether being in the 


employ of a contractor for seven days would be any measure 


of the competence of any individual. We have no history 
in Local 14 of having ever determined the competence of 
an operator after seven days on a job. 

I would suggest to your Honor that a review 
of some of the major equipment that is operated by Local 
14 members, long boom cranes here in mid-Manhattan, et 
cetera, would serve absolutely no purpose. 

Also, I can't imagine from the Government's 


viewpoint what purpose it would serve. I don't know 
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how anyone who previously had no qualifications could 
come in and start instantly, by some intuitive knowledge, 
to operate this equipment. 

If some contractor were compelled by some 
rule or regulation or whatever it might be to put somebody 
on a standby basis c. his payroll, you would wind up 
with a result that this individual would then be a union 
member totally unqualified to operate all of the machinery 


within the jurisdiction of the local. 


1 
4 


I think in the first instance from the Government's 
viewpoint -- 

THE COURT: They could operate some of the 
machinery within the jurisdiction of the local or a piece 


of machinery within the jurisdiction of the local. 


MR. O'HARA: I can't imaqine what piece that 
would be, your Honor. Most of the equipment in the industry | 
requires a license from the City of New York, as you know, 
which requires experience and testing. These requirements 
were not set by this local, they were set for the 


City of New York for the safety of the operation and the 


safety of the people of the Citv of New York. So he 


would automatically be excluded from that whole category, 
which is the major portion. 


I think the findings of fact indicate it is 
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75 to 90 per cent of the total work available to the 
Local 14 members. 

So setting up a system of taking a fellow into 
the union and then telling him that he was limited to 
10 per cent emplovment units in the union would he unfair 
to the individual, I think it would he unfair to the 
local, I think it would be unfair to the contractor to 
whom we would send this man for employment, and I find no 
basis in the backqroun@ in this case or the hackqround 
of these locals to warrant it. 1 think what they have done 
is taken the authority a local has to comnel a man to 


join after seven days in the construction industry and 


turned it arnund to use it against the union. 


i Gon't. think it serves any purpose in this kind 
of litigation. I think it shows a totally unrealistic 
arasp of employment, of the requirements for competency 
and for honesty to the man vou are purporting to help. 

MR. BRADY: We agree with those comments, your 
Honor, and.-state that the proposed order of both unions 
have made provision for the testina of a person who thinks 
he is qualified and we would have a job-related test, 
an approved test, administered by outside agencies. 

If you do have that, vou do work up Situations 
where someone can come in and establish he has worked in 
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the industry for the requisite amount of time but, 


indeed, he will not he qualified. We want to test mechanics,|! 
| 


we want to qualify all these people. 
What we would have, rather, would be an overflowinal 
of people who simply would be a danaer to themselves and 
to others on the job sites. 
THE COURT: You mean you think there are that many 
of them who have worked for 15 days with a contractor in 


this jurisdiction? 


MR. BRADY: There probably wouldn't he a areat 
number of them. Nevertheless, I don't think that-the 
order should provide for the influx of people who cannot 
prove themselves to be qualified. 

MR. O'HARA: One further point before the 
Government closes. 


Let's take the case of a trainee as might he 


provided by the New York Plan or any other of the similar 
plans operated here in New York. There are specific 
provisions in some of the contracts when awarded that you | 
have to have X number of trainees on the job site. In order 
to meet this, you aet a classic standby situation. The 
employer is getting paid under the contract for emnloying 


the trainees, so he employs them and he meets the 
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sometimes in close proximity, sometimes not in close 
proximity to the operation as it is aoina on. That is 
the total scone of his function. He does this for the 
amount of time to satisfy the requirement of the contract 
and then he is let qo. 

To attempt to -- 

THE COURT: Mavhe we should have some hearings 
about the contractors and what thev are doina. 

MR. DEVORKIN: That is the most incredible 
statement I have ever heard in this case. It is a 
concession that the unions never did a darn thing for 


the trainees thev were sunposed to he trainina in the 


New York Plan. 


Your Honor found -- 

MR. O'HARA: The union is not commentina on it. 

MR. DEVORKIN: Why comment on it? It is not 
pertinent to this case. 

MR.O'HARA: I give vou a classic case of what 
can transpire. 


THE COURT: If this is what the contractors are 


MR. BRADY: As you know, Local 15 has had the 
New York Plan trainees. Numbers have been aranted union 
books through that plan and we are ready now -- I 
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think we have somewhere from 99 to 19M who are about to 
become members through that source. However, varaaraph 16 
would say any New York Pian trainee if he was on that 
job for two weeks or three weeks would automatically 
become a member. As a matter of fact, that would he 
under the provision of 15 as well. 

Certainly thev are not coina to he qualified. 
Any arnrentice training plan has a neriod of time 
involved and has a testing qualification and this would 
just fly in the face of any other orders I have ever seen 
in this area where aman can simply be on a job in 
a trainee status o. any other status and obtain union 
membership. 


The way to do,it is as we proposed, testing 


those who claim to be qualified and on-the-job trainina. 


THE COURT: Mr. Bradv, I have heard a areat 
deal about the training. I mean in the past. During the 
course of the trial I heard a great deal about the training, 
the length of time it tcok and how successful it was. 

MR. BRADY: We have proposed formalized training 
and we proposed testing from outside sources. Certainly 
I don't think you are answering the nroblem by permitting 
a man to obtain membership bv just being on the job in 
some status for 15 days. 
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MR. DEVORKIN: It is something that Local 15 
proposes as its referral system one kev element that the 
employer shall determine whether the man is quali‘ied or 
not. If the employer says he is qualified to do the job, 
that's qood enough for us. 

So they are willing to let peonle he referred 
and if the emplover is satisfied that's okay by them, 
but thev are not willina to let the same man qet into 
their union. 

Your Honor also found a larqe number of the 
jobs in this industry were unskilled or semi-skilled 
work and that whivtes traditionally had aqotten into the 
on be qualified on one piece of equipment or 
no pieces of equipment after two or three weeks on the 
job. 

All we are doing is qiving the minorities what 
the whites have gotten all alona. 

THE. COURT: I am not sure of 15(q). What do 
you mean there? You set up various experience criteria 
Or completion of programs or transfers. What is (aj, 
organization of nonunion shops? 

MR. DEVORKIN: All we meant to do there was 


to allow the traditional riaqht of the unior to continue 


Organizing the industry if there are opportunities to do 
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that so that if the unions sign up -- 

THE COURT: You say, "The union shall admit 
nonwhites to membership in the unions, or hranches thereof, 
if the nonwhite applicant meets any of the following 
conditions." 

What is this condition he meets, organization 
Of nonunion shons. 

“MR. DEVORKIN: It probably should read, your 
Honor, "limployment in a nonunion shop which is orqanized." 

Something to that effect. Oraanization of a 
nonunion shon represented by tie union. 

THE COURT: That makes sense. "Thereafter 
ordqanized by the union." 


MR. DEVORKIN: Yes. 


THE COURT: On nage 19, paraqravh 1, it savs, 
"However, the improper denial of membership to such 
applicants will result in all initial membershiv fees being 
waived for said applicant." 

That is not to be mandatorv. I leave that to the 
discretion of the administrator, if we have an administrator. '! 

MR. O'HARA: If your Honor please, mav we suggest 
it not be left to the’ discretion of the administrator 


and not be waived. If after a fair proceedina it is 


determine that a man has a right to access to the union, 
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I think he should be made to meet all of the financial 
obligations of every other member. If the denial was 
wrongful and in violation of your order, then there ought 
to be a préceeding to punish for contempt with any 
appropriate remedies for contempt that may be imposed. 

But to do more than provide a prosnective candidate 
with his ful riaghts I think further points un the inherent 
harshness of this order. 

MR. DEVORKIN: From our point of view, it just 
meant to try to make the order as self-enforcina as possible. 
This is a kind of self-liqudatina damace where the parties | 
don't come back to the Court. 

THE COURT: I would rather ‘nies them come hack 
to the Court. 

21, "There shall be no limitations on the 
number of times an annlicant applies for union membershir." 

I would certainly say vou would have to set | 


some time periods there and say there shall be no limitation 


| 
i 
| 
| 


on the number of times an applicant anplies for: union 
| 


membership except that no apolicant may apply more than 

once within a six month period, something like that. 
Otherwise you would just have a series of applications being | 
made that some action will have to be taken on even : 
though a person is not entitled to apply. | 


J 72h 


SOUTHERN DIsiRICT COURT REPORTERS. U.S. COURTHOISE 


MR. DEVORKIN: The only thing, vour Honor, 
that six months might be lona. 

THE COURT: Make it three months, some pericd. 

MR. DEVORKIN: Three mon*hs would he more suitable. 
We are trying to allow for the situation where a man 
doesn't pass his test and then does improve himself and 
does nass the test. 

THE COURT: It wouid probably he three months. 

There are some typogranhical errors. Page 13, 
second line from the end of 26. 

"It shall be made after havinqd duly considered 
the financial circumstances." 

The word "after" was left out. 

The only other one I had was 49 where I made 
a change. I changed the five months to three months 


there. 


MR. BRADY: Excuse me, vour Hlonor. 49? 

THE COURT: Yes. I chanaed the five months 
to three months. I \chanqed it to two months but on a 
similar one I had two but I changed it to three. 

The Government's plan or order does not, in 
paragraph 46,create proposals for the administration of 
a practical test. I am concerned that the test be fair 


to the minorities but also that we are going to have a 
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safe operation of heavy equ ‘nt, and I know one of 

the proposals was to set uv a board rather than leaving 
it to the administrator and tying it right into the order 
sol would have a little assurance that the test that 


would he given would he a meaninaful test on various 


equipment. 

I am thinking more of the more complicated 
equinment. JI am not thinking of tests on some of the 
lighter equipment. 

MR. DEVORKIN: It was the Government's -- 

THE COURT: They are aoing to have to validate 

under the standards, of course. 

MR. DEVORKIN: That would include -- 

THE COURT: I had some question about leavina 
up to the administrator, if we have an administrator. 
is probably not going to be an oneratina engineer or 
enqineer. 

MR. DEVORKIN: I aqree, your Honor. It was our 

thought -- 

THE COURT: I think that is a crucial part of 
the plan. 

MR. DEVORKIN: I aqree with vour Honor. It 
was our thought that the unions would submit their 


proposal -- 
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THE COURT: Why don't they do it now if they 
already have. They have come up with a hoard consistina 
of some professor from Columbia and I think somebodv 
from Stevens Institute. 

MR. O'HARAr And some from the industry. 

THE COURT: And somebo@y else. I don't say 
that that is what it should be, but I think pvrobablv 
we should have something written into the order and not 
just leave it un to the administrator, recoanizina that 
this is going to have to meet the apnproved standards. 

MR. DEVORKIN: As to a board or a body, an 
examining board, such as the union pronosed, we have no 
objection to that principle. We think that the hoard 
has to be ultimately responsible to the administrator 
first and then obviously to the Court, and in addition 
to quidelines such as validating the test under FROC 
procedures, that we have to he careful, as we have here, 
to make sure that this is not used to impose higher 
standards than have previously existed in the past and 
that of course would be a factor that the administrator 
could evaluate denendina on the submissions of any board. 

In theory we have no objection to a board 
such as that proposing a test to the administrator or, for 


that matter, actually administering the test themselves. 
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THE COURT: You may want to discuss that with 
the unions. Maybe you can work out a provision on that. 

MR. GALLAGHER: Your Honor, in that respect, 
there is a qreat deal of exposure here for the contractors 
whose equipment is being used. 

THE COU'T: I say I am concerned about safety 
matters. 


MR. GALLAGHER: That is correct. It is safety 


for the nublic and it is also our investment we want protecte: 


We should have a voice in those tests. 

THF COURT: As lona as thev comnlv with. the 
standards that are set. I don't think anybody wants to 
dilute the value of these tests but thev don't want, by the 
Same token, to have them used to exclude people from 
Operating machinery ocher than cranes and other heavy 
eauipment. If they can be validated, that is all the 
Government can ask, it is all anvbody can ask. All I 
am saying is why don't we write something into the order 
itseif other than just leaving it up in the air so far 
as the adminictrator is concerned. After all, that is 
what the unions themselves suqcaested. I don't think we 
are at loggerheads about that. 

MR. DEVORKIN: I aaqree. I think we can work some 
language out. I think we have some means of selecting 
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the members of the boerd. 

THF COURT: We can leave it to the administrator 
to select the people for the board. We might qive hima 


little assistance and tell him where to select them from. 


MR. DEVORKIN: That is what I was about to 


suagest, perhaps using the sugqastion of Local 14 hut 
having the administrator pichina the faculty he wants and 
leavina the unions to pick the other individual. Je 
would like to see the hoard operate within the perview 
of the administrator so he supervises Pes 
THE COURT: I don't think you will aet anybody 
be an administrator if he doesn't have some voice 
selecting the people that are qoina to be performing 
important function, namely, of getting tests that can 
validated and which are fair to all concerned. 

MR. DEVORKIN: I think we can do that. 

THE COURT: Where do we go from here? 

MR. DEVORKIN: I have three very minor 
additions, your Honor. One is typoqraphical and two are 
not substantive changes. 

On page 21, I think subvaragraph 4(i), it has 
to have these words added before the word "shall". The 


words are "those present in the hiring hall.” 


MR. O'HARA: What naraqranh? 
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MR. DEVORKIN: 4(i). 


And I believe on paqe 15 in subparaaraph 7 under 


"Qualifications," add a aualification for an Oiler, perhaps 
designated by the letter 0. 

THE COURT: You have O for overatina enaineer. 

MR. DEVORKIN: I was qoina to chance that 0 on 
page 16 to OE. 

There is a reference in the order at a narticular 
point to referral of oilers, and I think it is necessary 
to make the other complete that it annear here also. 

Finally, I would suaaest that at pace 24 in 
paragraph 49 to nut a provision in that the rules and 
procedures should also be mailed to all union contractors 
and posted on all job sites. I don't reallv care whether 
it is the union that sends the rules and Drocedures out to 


the union contractors or the contractor's association that 


does that. 
THF COURT: If you want to give me some lanquace 


for the -- 


MR. DEVORKIN: To be simple, it could be that 
the union shall mail -- perhaps we can do it this way: 


After the word "and" in the third line from the 


1 
bottom of paraqraph 49 we can put in "to all union comtgsotsey: 


THE COURT: The union shall mail a cony of these 
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rules and procedures to every person who is registered 


at the hiring hall, to all union members, to all contractors. 


MR. DEVORKIN: I would say “union contractors." 

THE COURT: And -- 

MR. DEVORKIN: "That at all times one copy shall 
be posted," and go on to the end of the sentence, "at 
the hiring hall and at all job sites." 

THF COURT: These are just suggestions. 
would anpreciate it if vou could sit down and see what 
portions can be aqreed on between the parties and what 
portions can be initially simplified and then let-me know 
just as soon as vou can because I certainly want to have 
something in operation I hoped by the end of this month 
but I can see it probably will be late into Auaust. 

I would like it moved alona and if I can't do 
that, then the only thing I can do is, with the chanaes 
I have already discussed, to sian the Government's vronosed 
Order with the changes that I have already indicated. I 
am still not convinced that we should include pensioners. 
I lean to the appointment of an administrator not for the 
purpose or with the idea of punishina or dearadina the 
unions or anything like that, but just to avoid havina 
these thinas come back to the Court so that the Court is 
just completely swamped with a load of minutia. 
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MR. DEVORKIN: May I resnond to the administrator 
point? I haven't spoken to it. 

THF COURT: Of course, it has heen done -- 

MR. DEVORKIN: In numerous cases. TI have talked 
to the judaes who have done it and it hasn't been an 


onerous thing so far as the unions are concerned. 


MR. DEVORKIN: I think that is correct. Judge 


Frankel has an administrator in Local 46, Judae RBonsal 


has one in 638, Judae Werker has one in Local 28, 
all construction industry cases, with similar natterns and 


practices and connlicated factual situations. There 


are cases where we have settled with unions and have an 


administrator in force and I know from personal experience 


if there weren't an administrator the Court would be 


spending full time deciding disputes between the narties. It 


is an impossible enough task for an administrator to 
do that successfully let alone the Court doing it. 


THE COURT: Perhaps I am too optimistic to hone 


there might be some agreement on some of these thinas, 
but, in any event, qive it a try. Then if it doesn't work 


out I will just have to qo ahead with what I have aot. 


MR. O'HARA: If your Honor please, specifically © 


on the point raised by the Government, I think thev will 
concede that the 46 case was a contemnt situation. 
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MR. DEVORKIN: No, I won't concede that. 
There was a contempt matter but it was based -- 

THE COURT: I don't think it was true in Judae 
Bonsal's case. 

MR. O'HARA: In the 63 case it was not hut it 
was in the 28. Two of the three cases were aqaravated 
Situations which we don't have here. 

Generally, also we have no administrator 
in the Ironworkers Local 46 and we haven't heen back 
to the Court yet with any problem. That nproaram has been 
workina successfully for four vears. 

THE COURT: See if vou can work it out. I am 
not necessarily sold on an administrator. I just know 
that the judges who have administrators are glad that thev 
have administrators. 

MR. DEVORKIN: In the Local 49 case the Government 
got no relief and there wasn't a need for an administrator. 
The Government's relief in that case is minimum. It didn't 
prove the case it proved here and there was nothing for 
an administrator to do. The decrease was minimal and self- 
enforcina,. 

MR. O'HARA: I don't want to haqqle with you but 


you are really quite inaccurate. 


MR. DEVORKIN: I will aive Judae Tenney a conv | 
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of the Local 40 order and comnare it to this order. It 
was very minimal to what we asked for and what we propose 
here. 

THE COURT: Let's not try other cases. 

MR. O'HARA: We also have a procedural problem 
again. It was mv understandina that if we had any other 
problems with the Government order we ought to raise them 
now. I know I have a sionificant number of other problems 
with the Government's order. I think Mr. Brady has some 
and Mr. Gallagher has some and I don't know about the 
Other attorney. 

Should we now address ourselves to this or do 
want to fix another time or some other forum or do 
want us to team to resolve it and then come back 
address ourselves to this. 

THE COURT: . See which ones you can resolve 

I will be away after this week for 
weeks. Then I will be back and I will be around. 

MR. O'HARA: We will reserve our right failing 
an agreement with the Government to be heard. 

THE COURT: I am not signing any order until 
I get some further information from you gentlemen. So 


you will have an opportunity to he on record as to what 


you object to and all that even if you do it by letter 


[oo 


SOUTHERN DISTRIC] COURT REPORTERS, US COURTHOUSE 


awrft 56 
to me pointing out what portions of the order you object 
to. I would hope you miqht be able to sit down and come 
to some agreement with the Government on this so that 

we might be able to do with a shorter order. 

MR. DEVORKIN: Your Honor, the Government would 
like to do that also. I would like to do this today and 
notify the Court today because if at all nossible -- 

THE COURT: I would be glad to sit down with you 
aqain after lunch todav. 

MR. O'HARA: If your Honor please, I have 
problem. I am substituting for someone here today. 


THRE COURT: But you are doing very well. 


MR. O'HARA: Mr. Gallagher has someone in 


he wants to join with him on it. While there is 
a need for haste the case is four years old I don't 
think we have to do it this afternoon. 

THE COURT: L didn't sav that. I said I 
would be available this afternoon if we wanted to continue 
this particular meeting but I think that if you can have 
some conference with the Government before vou write 
me a letter sayino all of these things are objectionable 
to you, some of them the Government may agree to. 

MR. DEVORKIN: I am not going to be available 
very shortly. So if the parties want to meet they will 
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have to do it soon. They have had our order for a 
already. I know I get calls every day from people 
they are still suffering the same discrimination. 

Is your Wonor ruling out the nossibilityv 
Signing an order before you leave? 

THE COURT: No. 

MR. DEVORKIN: Mavbe it is nremature, but if 
that does come un as a reality, would your Honor indicate 
at that time whether or not a stav would be entertained 
because in your absence there miaht be a motion with the 
Court of Appeals and I don't know what vosture the case would 
be in. 

ZHE COURT'S Yes, I will indicate. 

MR. O'HARA: We are now told by the Government 
it has to be this afternoon or there can be no 
discussions. I find that unreasonable. I really do. 


MR. DEVORKIN: We came here prenared for everybody 


to state their position on this order. Why can't they 


state it to me? 

THE COURT: We will meet back at 2:90 o'clock 
and maybe we can get as much as possible on the record and 
I will make up my mind what to do. 


(Luncheon recess.) 
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MR. DEVORKIN: Your Honor, might I follow up 
on one thing which was raised this morning. I made 
some inquiries at the lunch hour. I want to inform your 
Honor in the Local 28 case before Judge Werker we had the 
same situation with respect to defendant General Contractors 
Association beina only named as a narty for relief, 


as to liability, and the issue came up “efore Judae 


about whether the General Tontractors Association. ought 


to be permanently enjoined and thev are enjoined permanently 


in Judge Werker's final order and I believe Judge Werker 
made the comment at the time they were discussina the 
order as we are here today that the order simnly wouldn't 
work without the defendants beina enjoined. 

I believe, hut I can't cateqoricallv state, 
that is also the case in Local 638. 

THE COURT: Is that Judae Bonsal? 

MR. DEVORKIN: I believe so. 

THE COURT: I will talk to Judae Ronsal and 


Judge Werker. 


MR. DEVORKIN: As to the examining board, I 


have been thinking about that. Richt now, IT would like 
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to get your Honor's reaction. I was leaning towards 
the concept that Judge Werker incorporated in the Local 
28 case. I am not sure whether it meets vour Honor's 
criterion, but that proposal would he that there shall 


be an examining hoard comprised of one member chosen by the 


plaintiff, one member chosen by the defendant and one 
member chosen by the administrator and the examining 
board shall submit, and then we adopt the lanquaae that 
continues in naraqranh 46 with the one addition that the 
expenses, if any, of those members of the examining 


board shall be naid by the defendant unions. 


THE COURT: I think that would do it. 

MR. DEVORKIN: I can send that in the form of 
a letter to your Honor or I have ordered the transcript 
and it is on the record now. 

MR. O'HARA: We would like to suggest to your 
Honor the proposed counterorder has something that calls 
for the creation of an examinina board. I suqgest that 
languaaqe. 


THF COURT: Th “© is the one that mentions Stevens 


Institute and Columbia? 


MR. O'HARA: Yes. It also distributes the Court's 
impact differently than suqaested by the United States 


Government. 
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is now the law, we are not supposed to break the law, 
the law is there. 

THE COURT: But vou don't want to acqree not 
to break the law. 

MR. GALLAGHER: It is an overkill. The law is 
there. We are supposed to obey it. We haven't done 
anything and we are being enjoined from not doing what we 
didn't do before and it is savina the same thina that the 
law savs we are not supposed to do. 

THE COURT: I don't know whether you did it 
before or not because there was certainly no exculnation 
of the industry, in mv opinion. It was excluded. Okay. 

MR. DEVORKIN: I don't know how to resnond -- 


THE COURT: I will talk to Judge Ronsal and Judae 


MR. DEVORKIN: If it were necessary to seek 
a jucgment of liability against the contractors, we are 


prepared to do that. We proved at the trial acquiescence 


and practice had the same effect. If we had to aqet a 


judament of liability aaqainst the contractors we would 

be prepared to ao throuch depositions and discovery 

and a i for that purpose, but I don't think it is 
necessary. They are not being held financially accountahle 
for anything that has hanpened here. They are just being 
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THE COURT: It is charqed to the Fqual Employment-- 


IR. O'HARA: Charge one to the union, one 


to the employers and one to be paid for out of the fees 
generated by the testing of prospective applicants. 

MR. DEVORKIN: The Government has no position on 
whether or not the employers pay a portion of that cost. 
We are not going to ask your Honor to order that the 


employers hear that cost. If the employers want to aqree 


with the unions to do that, fine. However, we don't think 
there ought to he a fee imposed upon applicants to take 
that test. There has never been a fee in the nast and 


we think during the running of this order at least there 


ought not be a fee. 


One of the things the test is doina is correcting 
past mistakes and the cost of doing that ought not be 


borne by the minorities. 


MR. BRADY: In order that we can draw a little 
closer together, I would adopt the nosition of Local 14 on 
that examining board as well. Perhans we -7n aet a little 
closer. 

THE COURT? Fine. 

MR. GALLAGHER: I am not clear on this matter 
of injunction. -.We start with the basic prerise there is 
no contention of isabilitv. If it is beina enjoined that 
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equitably ordered to insure that the union -- that this 


order works, to follow the terms of the order. They are 
an integral part of the industry and it is necessary to 
do that. 


MR. GALLAGHER: I don't know whether Mr. Devorkin 


is being naive or sincere when he is saying we are not 


being called upon to pay anything in this situation. 
Whatever is charged as fees to the union is qoing to revolve 
around the contractors. Tha* is the reality of life. 

Whether this is a feigned lack of knowledge or 
Sincere, I don't know. 

THR COURT: It probablv will be paid in higher 
rents, too. I don't know how far vou can follow these 
things through 

MR. DEVORKIN: I won't comment on it. 

THE COURT: You can follow the imnact of this 
a long way. 

MR. DEVORKIN: Sure. The union is going to have 
to come up with money to nav for this order. Whether 
that comes from its own treasury or it comes from its 


own members, if they are aoing to check off a higher 


percentage against the employers, that is not something in 
front of us. We are not askina the employers to pay up 
front for this order. They can aaree to do anything they 
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MR. DEVORKIN: I just didn't use the specifics 
of the Local 14 order hecause on this short notice -- 

THF COURT: I am inclined to aaree one should 
be picked by the plaintiff, one shoulda be picked by the 
defendant and one should be picked by the administrator 
and certainly if he wants to aet professors or whoever, 
I would assume that the parties, having expressed at 
least on the part of the union, a desire for most safety, 
I am sure the Government does not have an interest in 
having a dangerous situation created ana I am sure the 
administrator would be similarly motivated and they 
will pick comnetent people to prenare these tests, it 
can be calidated, and I am not sure there shouldn't be 
a nominal fee for taking these tests. I don't think it 
should be a high fee. 

MR. DEVORKIN: Nominal to the Government would 
be somethina in the order of $10. 

THE COURT: Yes. There is paper work and 
stuff involved here. People don't know what is going to 
happen in the next two or three years industrywise or 
anything else like that, but it is not a thriving industry 


right now. I might sugqqest it is beating a dead horse. 
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MR. GALLAGHER: May I have read back what 
your makeup of that board was? [I didn't hear it. 

Tir COURT: What the Government had suagested 
was that it would be one person selected by the union, 
One person selected by the -- is this correct -- one 
selected by the union, one selected by the plaintiff and 
one selected by the administrator. 


MR. DEVORKIN: We would be willina to have the 


defendants, plural, select that one and let the unions 


and the employers association aaree on somebody and 
give the emplovers association a role in that. That 
would be fine with us. 

The defendants or the unions select one. 

THE COURT: The defendants as a whole. Maybe 
the contractors don't want to be -- well -- 

MR. DEVORKIN: The unions are nroposina now that 
the emnloyers select one nerson. That is their proposal. 
We would be hanpy to qo along with that, too. 

THE COURT: Instead of the unions? 

MR. DEVORKIN: The only one on the table is 
Local 14's proposal. Besides the two facultv members, 
they submit that the employers association select the 


third member, and we would be willina to go along with 


that. /9/ 
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MR. O'HARA: We are supposing if two academicians 
and the representative from the employers association. 
There would be no direct union representative. 

To talk t@ that noint, your Honer == 

THE COURT: Let me clarify that. This chree- | 
man board, one would be anpointed by the employers, one woul di 
be appointed by the plaintiff -- 

MR. O'HARA: No. What we are suqgesting is one 
be selected from the engineering school of Columbia 


University. That is not a desiqnee of anvone. That is 


the Court's desiqnee, if you will. And another one 
be selected from Stevens Institute on the same hasis, by 


reason of his qualifications as a professor. 


THE COURT: One will be s#i ected by the COnyE ae Ree 


by the employers, the other two will be selected by the 
administrator, one from -- 

MR. O'HARA: That is not what we are saying. 

THF COURT: That is what I am re One from 
Columbia and one from Stevens. 

MR. O'HARA: Our problem 

THE COURT: You may have some particular person 


in mind. I want to be sure we have somebody completely 


impartial and I will let the administrator make the 
selection. 
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MR. DEVORKIN: The employer should pick one, the 
administrator should pick one. I don't think you should 
pin him down about where he should come from, because 
the administrator should decide who best suits the needs 
that he has. I am sure the faculty members are fine 
gentlemen, but we don't know sitting here today whether 
an engineering professor at Columbia knows a darn thing 
about onerating a back hoe. 

THE COURT: The employers are always at liberty 
to pick a man from any place, Columbia or Stevens or 
whatever the case may be. That is their selection. 

MR. DEVORKIN: That's right. I think the 
administrator should have the ontion to select somehody 
and on the other side the plaintiff should have the option 
to select somebody. The administrator nicks that third 
person. These people in any event are responsible to 
the administrator for coming up with a satisfactory 
test that he makes sure is validated and ultimately 
everybody has recourse to the Court, thouch I don't think 
we would get that far. 

I don't see any problem. We should leave enough 
discretion for the administrator and have the employers 


select one member of the board. 


MR. O'HARA: This whole scheme of the Government 
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presupposes an instant administrator. We spent a qreat 
deal of time this mornina and we urge that position 

this afternoon whether we will have an administrator so 

it is hooked up with machinery that presumes his existence. 
That creates a problem. 

THE COURT: You are going to have an administrator 
unless you can aet together with the Government and work 
Out some other satisfactory plan. 

MR. O'HARA: Our proposal in Local 14's order 
doesn't require an administrator and the trouble with the 
administrator doina selectina is that I think there is a 


serious question as to how neutral an administrator woulda 


be since he is selected by the Court to carry out the 


terms of the Court's order. le has a snecific job and 
function: 

THE COURT: You are saying we should hamstring 
him by taking away the nower -- 

MR. O'HARA: No. I am uraino his nonappointment. 
I don't see any need for him. We are offerina a nerfectly 
viable plan which has workee for four years under the 
jurisdiction of this Court. Nobody has raised any objection 
to Wt. 

We are saying that absent anv snecial reason 
in this case it would he eanally annlicable here and we 
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are willing to work towards it and work with it. 

MR. DEVORKIN: If your Honor aqrees that in 
the light of the hiring hall system that is aoina to 
be established hopefullv and other thinas an administrator 
is superfluous, then I suppose perhaps for this one task 
he is not necessary either. 

But an administrator is going to be doing a 
whole lot of other things, we submit, and this is central 
to his job if he is doing all these other thinas and he 


oucht to be doing this also. 


THE COURT: It seems to me this test, as I 


said this morning, is a very immortant factor in this whole 
thing and I think it is fair to let the plaintiff pick 

one, the defendants pick one, whether it he the industry 

or whether it be the union, and let the administrator 

nick the third, provide three will be selected, one by 

the plaintiff, one by the defendants, and one by the 
administrator. 

MR. DEVORKIN: It would probably help all parties 
if your Honor told us to select one within 39 days or 
something like that, whatever it is. 

THE COURT: I was just checkina. The adminstrator 
I have in mind is not in the country at the present time 
and will not get back until the end of this week. So I 


AGS 


SOUTHERN Di,TRICT COURT REPORTERS. US COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. = °91-1020 


gwrf 
don't think you will get an order this week. 

MR. DEVORKIN: From whatever date the order qoes 
into effect.. 

THF COURT: You were talkina ahout wanting to 
get thinas through, which I was acting to do, but I can't 
bring a man back from the Far East. 

MR. DEVORKIN: All I meant is if you include 
the nrovisions you have just enunciated on an examining 
board, that you instruct ‘ihe parties to pick or get 
that examining hoard in place by a certain reasonable time 


after the entry of the order. 


THE COURT: But that means I would think you 


might be able to get together on some of these points 


at least and have the benefit of some discussion among 
yourselves in the next day or so. Before lunch I had 
some expectation that I was going to sit down and talk 

to this gentleman this week and I wanted to have a pretty 
general idea of what the plan was going to be before 

I discuss it with him. But that doesn't seem like it is 
in the books at the moment. 

It does give a little onportunity, maybe, for 
some consultation between the parties if you are interested 
in getting this thing under way. 

MR. DEVORKIN: I am available todav, as I sania 
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before. assumed since your !lonor was setting this 
discussion down for today all the parties are prepared 
to discuss the order. I am willing to discuss with the 
other side the order. 

THE COURT: There may be specifics -- let me say 


this. If the parties can agree on a workable nlan that 


embodies what is in the Governnent's plan with maybe some 


minor modifications without an appointment of an 
administrator, that is all right with me, although it 

may ultimateiy become necessary for me to appoint an 
administrator if thines don't work out the way I think they 
should work out. 

Now, basically I approve of the aqeneral scope 
the Government's order with respect to the day room 
hirina hall or whatever you call it, the procedures to 

be followed there, certainly initially and then made 
modifications. As time aoes on it mav not be necessary. 
I will leave it unm to the administrator, if we have an 
administrator, but certainly initially there would be 
monitorina. 

There may be other areas where also qive and 
take between the parties might bear fruit. So maybe you 
want to do it this afternoon. I take it you can't do it 
excent this afternoon. Is this afternoon the last time 
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you are going to be able to do it? 


MR. DEVORKIN: It is not the last time. 


have a problem in that I am actively engaged in getting 


ready for a three-month trial. There are a lot of deadlines 
imposed by Judge Metzner. I am going out of town on businss 
on that case at the enc of the week. 

THE COURT: You recoqnize my position, that 
not aoing to sien an order if there is going to be an 
ministrator withcut having an opportunity to sit down 
talk to the particular person, he sure that he is the 
sort of nerson that I want to have and to ao over’ generally 
and ask him for maybe some suqaestions. He is qoing to 
have to administer the men. Mavbe he should be given 
some voice in advance so he doesn't have to come running 
to me for modifications of it all the time. 

I am afraid what is going to happen is that if 
vou can't get together on these things I am going to have 
to sign an order in pretty much the shane it is in now 
with maybe some slight modifications. 

MR. DEVORKIN: I have reviewed the question of 
the administrator within our office fairlv extensively 
and gone over our own exnerience in these cases on 
my Own and qiven what hanrened here and qiven the nature 
of this industry, I don't see any circumstances under 
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which the Government would accede to an agreement where 
there was no administrator. 

THE COURT: So far as I am personally concerned, 
the nlan that had any depth atsoever would have to have 
an administrator Beaatieg the only other thindq to do would 
be to assign the case to a magistrate and have him continuall: 
conducting hearings. I have had to do that in the past and 
it is an immosition on a magistrate. It takes un a lot 


of valuable time. 


By the same token, I don't like to saddle the 


unions with a lot of unnecessary exnense. I think there 
should be at least a nominal fee charced for takina the 
test, $10 or something like that. I don't know. I will 
take that up with the administrator and see what he 
thought or mayo qive him the power to fix a fee not in 
excess of a certain amount. 

MR. DEVORKIN: I think that would be all riqht. 
I can envision a situation where the fee that is set now 
after we got the system cranked up would exceed the cost 
of the test. The union is coing to have to administer 
the test. The examinina hoard isn't qoing to do that. 

THE COURT: I know that. I am just saying to have 
a nominal fee. 


MR. DEVORKIN: We don't onpose that. 
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THE COURT: No matter who it is, if they take 
a test and it is free, I think it adds a little more dignity 
to the test itself to have some nominal fee to cover 
some of the expense of it. 

MR. DEVORKIN: That is fine, your Honor. 

MR. O'HARA: Your Honor, on the presumption 
that it now becomes apparent that there will be an 
administrator selected, I would like to talk -- 

THR COURT: It would seem so from what the 
Government Says. 

MR. O'HARA: I continue to oppose that position. 
sae the Government's position would prevail, I would like 
to talk to the selection of the administrator. 

First, I think it should be someone who has 


had some experience in the labor relations field and 


understands the operation and the interaction of unions 


and employers as well as the minority problem because -- 

THE COURT: I am onen to nominations and suqaestion}. 
from all of the parties. 

MR. O'HARA: What I would suqaest, your Honor, 
rather than snecific individuals, since I don't feel 
competent to comment on specific individuals, I wold 
suagest the consultation by the Court either with the 
direction of counsel to contact him and contact the American 
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Arbitration Association which is the standard provider 
of mediators, arbitrators and umpires and the like from 
within the labor field. At least vou would get a panel of 
peonle provided by them who are knowledqeable and familiar 
with the field and the industry. 

THE COURT: I reneat what I said before, 
that all the parties are at liberty to sudqgqest the 
names of anybody that they think would be suitable 
administrator. 

The Government has made their suggestion. There 
is certainly no reason why the unions or the contractors 


can't do the same with a statement of the particular 


individual thev want to suaqest, whether thev obtain that 


individual from the American ARbitration Society or 
wherever. 

MR. O'HARA: So you have no objection to us 
contactina the Arerican Arbitration Association. 

THE COURT: I say I have no objection and I would 
welcome the names of other neonple than suqqested by the 
Government. 

MR. O'HARA: Thank vou, your Honor. 

THE COURT: Is there anything we can accomplish 
now? What you micght do, if vou have the time, since 


I have not had the benefit of your thoughts until today 


other than in the forn of suagested counterorecers, if 
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you would direct yourself to what you would find to be 
extremely objectionable or unworkable or the like in the 
Government's proposed order and if you could put it in 
writing and send it to me, I will qive it mv serious 
consideration. 


I question whether we need to sit around here any 


further today. I thouaqht before lunch the whole thing 
seemed to be breaking up with a non sequitur and I was 
a lilttle anxious to move this thing alona. 

MR. GALLAGHER: Your Honor, I would like to 


make a statement for the record, that by the appearance 


here on hehalf of General Contractors Association of 


New York, Inc. we did not intend to waive any rights 


our client had as to this beino an appropriate method 


of resolving the relief which was not tried. 

THE COURT: This is what vou said this mornina. 

MR. GALLAGHER: Your Honor, I don't think 1 made 
it that clear but I want i. perfectly clear. 

THE COURT: You made it clear to me but vou have 
iton the record again. 


MR. DEVORKIN: Would your Honor set a time deadline’ 
| 
i 
for the filing of objections? 


THE COURT: Yes. I would like to have them 


this week, before the end of the week. 
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MR. O'HARA: 14 would like to preserve the same 
rights as Mr. Gallagher did. 
THE COURT: You always have your riahts to 
appeal. When you appeal you can take these things up 
at that time. Thank you, gentlemen. 


(Adjourned. ) 
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Honorable Charles H. Tenney 

United States District Judge 

United States Courthouse - Room 1904 
Foley Square 

New York, New York 10007 


Re: E.E.0O.C. v. Local 14, International Union 
of Operating Engineers, et al., 72 Civ. 4276- ot 


Qe eS 
Dear Judge Tenney: 1 


In pursuance of the directive by the Court that objec- 
tions to the United States Attorney's proposed order in this 
Matter be submitted in writing by Friday, July 30, 1976, the 
objections are as follows: References are to the paragraph num- 
bers of the proposed order. Some objections have previously 
been noted on the record of the proceedings of July 26, 1976. 
These objections are renewed here as if fully set forth. 


(1) As to paragraph 6(b), in attempting to set any 
coal it is suggested that with administrative appointments, 
testing, etc., a full calendar year is not available from 7/1/76. 
Consequently, the initial goal is too high especially in view 
of the fact that the program would be starting from scratch. 
Accordingly, the suggestions is to reduce the first year goal 
+o 6% and move the timetable back through 8/1/82. 


is a most important issue, i.e., 
the total membership of two classes 
the retirees and (ii) the City 
these men cannot realistically 

in the work force so long as they are collect- 
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benefits from the affiliated Pension Fund. 
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Honorable Charles H. Tenney July 30, 1976 


If they are working they are not given pension benefits and 
would not therefore be "retirees." It is only then that such 
"retirees" could be part of the work force or labor force. 
Moreover, all of the statistics used by the United States Attor- 
nev's office were based on the active labor force. These sta- 
tistics were adopted by the Court. To now substantially alter 
the absolute number by changing the basis of the computation 
would be overreaching. 


As to the City employees, these men have Civil 
Service status. They are hired through that selection process. 
They do not use the referral hall and the composition of that 
group cannot be altered except by the operation of the Civil 
Service Law. Further, they are not covered by the collective 
bargaining agreements between the Employers and the Union, but 
rather compensation is set pursuant to Sec. 220 of the New York 
State Labor Law. 


Further, there is provided in 6(c) that the Ad- 
Ministrator is to "take such action as he is empowered to take 
under this order to assure achievement." This in effect makes 
what is stated as a goal a quota and patently illegal and the 
last sentence of this paragraph should be stricken. 


(3) As to paragraph 7, there is no demonstrable need 
for an administrator. All of the neeecs are met by the appropri- 
ate provision of Local 14's propocsed order in a much more rational 
manner. There is no evidence or finding of fact that any individ- 
ual was discriminatorily treated by Local 14 as to employment 
Or Membership. Certainly, if an Administrator is deemed nec- 
essary, there is no reason why an impartial Administrator cannot 
be appointed, i.e., someone not affiliated with the Government 
or with the Unions. 


(4) As to paragraph 8, the powers are too broad and 
viz.: 8{a) - "increase" frequency of tests - No sched- 
y exists nor is fixed by this order. Why increase 
unless, of course, the Government is attempiing to 
itute quotas for goals. 


8(b) - “devise additional metnods" - Why not util- 
he existing methods and see if they work? 
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=his paragraph the Administrator 
any number sorts in unlimited detail as to any 


Union business, including those that have no bearing 
Rights. 


8(d) - The requirement toa review all applications 
is non-productive and costly to the Unions. A review of a con- 
tested Getermination of rejection should be adequate. 


8(£) - This paragraph provides for a second tier 
of administration and is totally unnecessary. The administrator 
should hear complaints solely as to discriminatory admissions 
practices and discriminatory hiring practices. 


(5) As to 9(a), tne administrator should not commence 
any action on his own initiative but respond to complaints. 
Finally, the decisions of the administrator should be stayed 
pending an appeal filed within the ten-day period. 


(6) -As to paragraph 11, the reports are too frequent 
to be meaningful and too broad so as to be burdensome on the 
Administrator and the Unions, as well as an unreasonable and 
unnecessary expense. 


(7) As to paragraph 15(d), fifteen days is not a suf- 
ficient period within which to train to proficiency an Operating 
Engineer on the work within the jurisdiction of Local 14. If 
aman is already proficient he should be given a test and if 
he passes admitted to membership. To admit a man not qualified 
would be to doom him to unemployment on a disparate basis with 
his fellow members who are qualified. Further, he would have 
no means of support while attending a school or training facility 
to become gualified. This would not serve the minorities but 
be a cruel irony. A better system would be to test 2l1l who pur- 
port to be qualified and have a recruitment and training program 
established, then run an objective testing system. 


As to 15(c), it would be preferable to have one 
test for all and one objective standard, rather than accept a 
license whose criteria can vary and issued by a party not before 
this Court. 
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As to 15(c) again, if a candidate has such exper- 
jience as would warrant membership, then he should have no diffi- 
culty passing a skill test. Again, one test for all candidates, 
under the control of the Court. 


(8) As to paragraph 16, this attempts to make retro- 
active the provisions of paragraph 15 and suffers from the same 
shortcomings. Sc much of this paragraph as attempts to punish 
the Union by a forfeiture of initiation fee is entirely unreason- 
able. The Union will already be paying the administrator, hearing 
officers, etc., etc. Further, to assume a bad intention on the 
part of the Union is not a sound judicial philosophy. Finally, 
the Union cannot exist for any one minority or otherwise if it 
is bankrupt. 


(9) As to paragraph 17, experience alone in another 
4urisdiction is at best highly speculative. First, New York 
is incomparable; the size of the buildings, the size of the equip- 
ment, the volume of people in the general area of high-rise 
construction. Second, the basic requirement is the requisite 
skill, thus the argument for a universal testing system for all. 


(10) As to paragraph 19, the only applications that 
should be considered by the Administrator are those of rejected 
minorities as defined in this Order who object to such rejection. 


(11) As to paragraph 24, a Union like any other or- 
ganization in order to function on behalf of its members, minority 
and otherwise, must have money. It needs money most in times 
of unemployment. The payment of rightful obligations shoulda 
not be deferred either because of a member's unwillingness to 
work or his unwillingness to share the possible dual burdens 
of unemployment and a need to support the organization. Staged 
payments are reasonable but should not be tied to employment. 


(12) As to 27(b), aside from the problem of bookkeeping 
and the Internation: 1 Constitution as to obligations to the In- 
ternat onal Union, we urge the Court to consider that if an ap- 
plicant wishes to be a conditional member it is his choice and 
he is represented by the Union for such period. Accordingly, 
iigated to pay his initiation fee, dues and other 
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assessments. However, if the Court agrees witn the Government 
on a conditional membership, such member should not be permitted 
to vote or participate in elections until all such conditions 
have been satisfied. 


(13) As to paragraph 30: One, presently there is 
one common referral hall; nothing else is common. Local 14 re- 
ceives requests for the Local 14 jobs and refers Local 14 mem- 
bers. To operate otherwise would be an administrative nightmare 
and serve no useful purpose. What end is served by having a 
Local 14 man read a long list of jobs available for Local 15 
members and vice versa. Two, under the program suggested by 
the Government the hall is physically not big enough to hold 
the numbers of people involved. Local 14 with its one thousand 
or less members would have five hundred men in the hall. Local 
15 with a possible six thousand men could not be physically 
handled. 


Finally, there are serious legal problems as to 
the propriety and enforceability against an individual of a 
forfeiture of his right to work. This last sentence should be 
omitted. This is equally applicable to paragraph 3l. 


(14) As to paragraph 32(a), subparagraph 7, ME (main- 
tenance engineer) and OE should be omitted since they are not 
descriptive of a skill to operate a particular piece of equip- 
ment. There should be substituted the following: 


(power shovel) 
(drag lines) 

(back hoe) 

(clam sell) 

(pile criver) 
(cranes) 

(cranes, long boom) 
(locomotives) 


As we BubpayagvaeHe (b), eee (ad) and (e), if 


viates subjective juagn ent and the aa ministrative problem 


AS to pargcraph 33: 
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(1) As previously stated, the hiring hall can- 
not hold more than a small fraction of the total number of un- 
employed. 


(2) Daily attendance at the hall is a financial 
burden on the unemployed, yet it is required. 


(3) As to Local 14, there is no "suburban" work. 


(4) There is no provision for the longest unem- 
ployed who is qualified being the first to get a job. If for 
any reason (i.e., lack of carfare) a man misses a day he is 
overlooked. 


For all these reasons Local 14 in its proposed 
order has suggested careful study and the submission of a cogent 
plan within sixty days. This position is again urged. 


(16) As to paragraph 34(b), Local 14 has no foremen 
or deputy foremen. It does have Master Machanics. These per- 
sons are assigned by the Union, and as Union representatives 
should continue to be so designated. 


(17) As to the referral system embodied in paragraph 
35, it has the problem as stated before: 


(a) Ail unemployed can't fit into the hall. 


(5) If a member is absent even if only tempor- 
arily, he's omitted. 


‘c) Jobs are distributed on the basis of the 
position on tne daily list (victory to the swift). 


(da) Men who refuse jobs go to the bottom of 
No excuses are acceptable. 
£ 


O73 


the machinery for suburban hiring 


Al i 
: has no extra City jurisdiction. 


1 
14 


he mechanics of a crane training list are 
eascnable basis as now constituted. 
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he Court is urgeé to adopt the Local 14 
tucy of this provision. 


(18) As to paragraph 36, this should be omitted. 
The practice in tne trade as far as Local 14 is concerned is 
that if a particular piece of equipment is needed on an overtime 
khasis the man operating that machine works the: overtime. No 
evidence was educed on overtime nor was there any finding of 
fact that there was any discrimination by employers in the is- 
Suance of overtime. The present practice should se maintained. 


(19) As to paragraph 37, this problem of transfer 
after a break in continuity is a serious one and is also tied 
into the hiring hall provision. In this industry there are 
"vendors", companies that own cranes and other equipment that 
they rent to "users" on a daily basis. The operator is on the 
"user's" payroll. However the vendor arranges to provide the 
Operator and wants the same operator for safety and economy 
reasons (break-in time, etc.) yet there are occasional breaks 
in rental periods (not continuous). Another problem is that 
some large general contractors for safety and economy reasons 
use the same personnel, but cannot afford continuous employment 
between jobs for the utilization of this personnel. This para- 
graph should be stricken. 


(20) As to paragraph 38, the lay-off usually follows 
the need for the particular piece of equipment on a given job. 
Again, in the absence of evidence on lay-off or a finding of 
fact of discrimination inthis area, it is suggested this para- 
graph be omitted. 


(21) As to paragraph 39, there is no basis in the 
pleadings or in the evidence at trial, or the opinion of this 
Court for the contents of paragraph 39. Further, there is not 
now any reason for creating such a job with its concomitant 
expenses to employers and the Union. This should be omitted. 


(22) As to paragraph 41, no basis exists for the 
ntment of a "monitoring agent" for the hiring hall. There 
showing of ai.v present need or past wrongdoing by Local 14 
remedied by such a monitor. 
paragraph 43, the requirement for at least 
3 per year is objectionable because: 
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quota. 


-oximately 1,000 members it would 
The same number is suggested for 
Hocal. 15 eh 


This alone would meet the goal in approx- 
imately three years without the balance of the order, and 


(4) t is an unfair and unrealistic burden in 
the light of all of the proceedings on this matter. 


(24) As to paragraphs 43 tnrough 48, they contravene 
the intent of paragraph 42 which calls for the prospective sub- 
mission of proposed training plans (recruitment, training, and 
qualifying). 


(25) The back pay provision should be limited to 
proven damages after proven liability. 


For all of the serious questions raised as to the 
government's order and the judge's indication that the other 
proposed orders are incomplete, it is respectfully suggested 
that the orders be resettled. Further, that the time for reset- 
tlement be after the conference with the United States Attorney 
as reguested in the enclosed copy of our letter of even date. 


Very truly yours, 


Pod 
r Lt 


ee Dee os 
elem ey 


Richard L. O'Hara 
ROH/cds 


cc: Robert Brady, 
11 Park Place 
New York, New 
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Honorable Charles H. Tenney 
United States District Judge 
United States Courthouse 
Foley Square 

Room 1904 

New York, New York 10007 


Res E.E.0.C. v. Local 14 International 
Union of Operating name bs al. 
72 Civ. 429% 9479 6c 47? 


Dear Judge Tenney: 


This letter is su ibmitted pursuant to the suggestion made 
by you on the occasion of a conference held July 26, 1976 with 
reference to the above matter. More specifically, your suggestion 
to which I am referring, is that set forth on the bottom of page 74 
of the transcript taken on July 26 and runs through the top of 
pace 75. Said suggestion is that if the Defendants find anything 
extremely objectionable or unworkable, or the like, in the Government's 
ped poole order, we were to nut it in writing and send it to you and 

you woulé give it sericus consiceration. 


with the request 


comments submittec on behalf of our 
Bair asl f£ New Vork, Ine. (GCA). 
al references made herein are 
che Government, as such 


Ste 


his paragraph there is a provision 
ors association from engaging in 
icon ahies has the urpose or effect of discriminating 
recruitment, etc. As was stated at the July 26 conference by the 
néersigned and is evidenced by the Pre Trial Order (see page 1l 
erein), in this action, no claim of liability was asserted by the 
Seve rament against GCA. It must then follow that there has been no 
ontention, by the Government, that the GCA violated the law under 
wich this action was brought. Inasmuch as said law is etill in 
effect the GCA is obligated to comply with it, absent an injunction 
to that effect. It is GCA's contention therefore, that no necessity 
exists for a permanent injunction compelling GCA to comply with such 
law. 
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In the same Faragraph 4, line 5 from the bottom on page 3 
it recites "They shall not fail or refuse to refer for membership... 
on the basis of color or national origin . ..". Such a directive 
obviously is very general in its content and the language therein does 
not reasonably apprise the Contractors Associations of what constitutes 


compliance and/or breach thereof. 


Page 5 Item C "THE ADMINISTRATOR" We respectfully submit 
to this Court, that before the expense of hiring an Administrator, to 
implement the decision of this Court, that reasonable opportunity be 
granted to the Defendants to evidence compliance with the decision 
of this Court without using an Administrator. Further we submit on 
behalf of our client, that if an Administrator is to be appointed he 
be appointed from the ranks of civil servants. 


On behalf of GCA it is further respectfully submitted that 
the proposed order which provides for the GCA members to hire only 
=rom Hiring Halis is a violation of the contractual rights of such 
Inambers. As recited above no claim of liability was asserted herein 
against the GCA. In addition, it is the position of the GCA that 
en if there had been ~ contention of liability and a finding of 
licbilite against the GCA there can be no deprivation by the Court 
GCA a. to nesotiate their collective bargaining 
Unions. In the within case, no liability has 
t the SCA ard it is submitted that lack of authority 
i the members of the GCA from performing their 
ing agreoment negotiations is compounded. In 
(ee v2 submit to this Court the case of 
i Petitioner egainst National Labor 
337 US 9S, L Ea 2d 146, 90 = Ce 821. In that 
was the 505 of Congress not the National Labor 
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if it was necessary 
Goesaue for collective 


Whether or not a Hiring Hall is to be used is a subject 

that is properly treated in Coliective Bargaining Agreements. No 
such agreement exists between the GCA and the Unions herein concerned. 

For this court then to impose its Will, in mandating that the GCA or 
its members be bound by the proposed order, and compelled to hire 
solely from the Hiring Hall, is to deprive the members of the GCA of 
their contractual right, which they have under the law, in circumstances 
where the Court lacks the power t> make such a deprivation. 


With respect to the position of GCA set forth above 
concerning the Hiring Hall it is respectfully submitted that this 
Court should not confuse the circumstances herein with those cases 
wherein employers and/or their contractor associations have, in their 
collective bargaining agreements consented to the use of Hiring Halls. 
A vital fact herein which distinguishes it from the cases where 
Hiring Halls were mandated by Court Order, is that no agreement to 


use a Hiring Hall exists between the GCA and the Unions herein. 


We purposely refrain from setting forth herein all of the 
Dvaragraphs in the proposed order, which embrace features of the 
Hiring Hall, but take exception to all reference in the proposed order 
which pertain to the use of a hiring Hall being made part of any order 
binding on the GCA or its members. We strongly urge that it is not 
the intent of Congress to deprive Contractor employers of rights given 
to them under the law but rather to enforce rights of individuals 
which exist under the law. It is the fact that both the rights of the 
minorities and the Contractor employees members of GCA can be protected 
in the circumstances existing herein. No evidence has been submitted 
herein for the Court to make a determination that the contractual 
rights of the GCA Contractor members must be cut off to assure the 
richts of the minorities be preserved. The rights of both can exist 
co-extensively. 


is also submitted to this Court that the use of the 
the sole source of employment deprives an individual 
o seek employment, Girectly from an employer. 


ference +o OVERTIME, Paragraph 36 on page 22 it is 
sted that in distributing overtime equally to 
erriovees on each job location, such distribution should be restricted 
to emolovees in the sare catecories employed on such location and not 
a blanket order covering ail employees. 
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MRANSTIPS Paragraph 36A. In this paragraph which deals 
with workmen being laid off by a union contractor for more than 
= thereafter register for referral, at the 


Gus Gay being required to 
Union Hiring Hall in order to obtain further employment, GCA, in 
agcition to its general objection to being compelled to use a 

H mariage! Hall objects to such provision as being impracticable. A 
one day lay off is net a reasonable time for such a provision. 1. 


is suggested that that period be made 30 (thirty) work days. 


The references herein above, by the undersigned, to the 
Contractor members of GCA, is not intended to be deemed a course of 
conduct wherein the contractor members of GCA are particivating 
herein, in any way. This firm does not represent any such contractor 
members of GCA in this action and does not purport to have any 

authority to act herein on behalf of such contractor members of GCA. 


On the above date, the undersigned received a copy of 
letter dated July 29, 1976 to you from Robert B. Fiske, Jr., United 
States Attorney, over the signature of Michael S. Devorkin, Assistant 
United States Attorney. In said letter Mr. Devorkin submits an 
arcument in support of that part of the Government's proposed order 
for injunctive rélief arainst the GCA. In answer thereto, Your Honor's 
attention is directed to the fact, in the cases cited by Mr. Devorkin, 
that the Complaints in the respective cases, named the employers as 
dete ndants for purposes of relief and the Government asked for and 
"the Court signed orders granting permanent injunctive relief of the 
kind sought here against the employers." 


w 


The GCA is not an emvoloyer No claim of liability is made 
it. The positions of the aa hereinabove set forth, with 
Ro such permanent injunctive relief, is hereby reiterated, 

and realleged as if iully set forth hereof. The applicable 
still in existence. It has the same effect as a permanent 
ction. Merely because the Court in other actions, which might 
have the same surrounding circumstances in existence as herein 
nt, granted the same injunctive relief sought herein against 
moloyers, is not authority for this Court granting the same 
aun, GCA is not an emplover. In the cases cited hy 
kin, no evidence is supplied that, as herein, the Government 
je no claim of liability against the employers. Unless the facts 
are similar, the caces cited by Mr. Devorin should be given no 


a 


Gi sy 


mW 
WU F- 
SD 2 
mcra a 


cata ee LS 
u wo 
Gd 


fat 


& 
: 
H 


< 
3 be 


“¢ 
i) prude 2 


‘yt O 


2 1¢ chU 


Further; on behalt of Gr, the Court 1s advised that. by 
the submission ef this letter to the Court and its participation at 
tne July 2¢, 1976 conferen or the purpose of reviewing the 
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to waive, nor shall it be 
has had ané@/or shall have 


fer such purpose. 


Thanking you for the consideration you give this letter, 


Respectfully yours, 
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James J. A. Gdlagher 


JJAG: ceb 
cc: Robert B. Fiske, Jr. 
United States Attorney for 
the Southern District of 
Attorney for the Plaintiff 
Michael S. Devorkin) 
Richard O'Hara, Esq. 
Robert Brady, Esq. 


Arthur C. Schupback, Esq. 
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BY HAND 


Honorable Charles H. Tenney 
United States District Judge 
Room 1904 ie 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: E.E.0.C. v. Loeal 14, 
International Union of Operating ~~. . 
Engineers, 72 Civ. 4278 41% Fe Ce ofr 7 


Dear Judge Tenney: 


The following response is submitted in reply to the 
objections raised by letters from Local 14, Local 15, General 
Contractors Association (GCA) and the Construction Equipment 
Rental Association. Our response is itemized to correspond 
to the paragraphs objected to, but a few preliminary obser- 
vations are in order. 


The Government's proposed order seeks relief in 
all areas affected by the practices of the defendants: 
Union membership, job referrals and other employment 
practices, job training and recruitment, and back pay. 

It also provides a remedial racial goal, an Administrator 
to supervise its implementation, and general equitable 
relief. Non-whites should be admitted to the Unions 

upon objective, fair criteria, no more difficult than 
historically imposed on whites and no more necessary than 
for business necessity. The same is true for job referrals 
which should be on a first out of work - first referred 


basis. Acfirmative sters must also be taken to recruit and train 


non-whites to provide heretofore unavailable opportunities 
for ertry and advancement for non-whites. Finally, there 
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rust be back pay and other benefits to make whole the victims 
of the unions' illegal practices. While the Government's 
order will stand on its own merits, we kave attempted to 

look to other orders in similar cases in this district. 

In that connection, for example, the provisions for general 
relief and the Administrator closely follow Judge Werker's 
order in E.E.0.C. v. Lo¢gal 28, 71 Civ. 2877, and the Hiring 
Hall procedures closely parallel Judge Frankel's order in 
United States v. Local 46, 68 Civ. 2116. 


PARAGRAPH 3 


Local 15 obiects to administering a practical test 
2very two months for operators. All this requires, however, 
is that those persons who want to take a practical test to 
prove they are operators will have the opportunity to do 
so on a regular and frequent basis, thereby assuring both 
the continuing entry of qualified minority operators into 
the Union and the constant upgrading of skills of minority 
workmen. The only result will be more minority Union members, 
and more qualified minority workmen available for referral 
as operators. 


FARAGRAPH 4 


GCA and the Construction Equipment Rental Association 
object to any injunctive relief against employers. However, it 
is important to insure the effective implementation of any 
orcer that the employers and employers associations are bound 
by the terms of the orcer and prevented from consciously, or 
otherwise, assisting the Unions or their members to circumvent 
this Court's decree. As noted is our letter dated July 29, 
1976, other judges in this district have found it necessary 
and proper to grant such prospective injunctive relief against 
employers’ associations in the construction industry. There 
as here, the employers' association, not the individual 
explovers, were named solely for purposes of relief, and 
"et the court grantec the type of relief sought here. GCA‘s 
characterization of the complaint and injunction as reaching 
enplovers is simply incorrect. Finally we call the Court's 
autention to GX 14, GCA's answers to plaintiff's interroga- 


tions, ic. 9, wherein GCA deposes that "GCA has the following 
collective bargaining agreements on behalf of its members 
wien: Locars 4a. 15 and bon... 15=C 2.2 15=D." 
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Honorable Charles H. Tenney 


PARAGRAPH 6(b) 


We see no basis for concluding that Local 14 cannot 
strive to reach a 10% minority goal within one year of the 
entry of this order and we strongly oppose any delay until 
1982, Other cases in this district have imposed similar 
schedules on construction unions. See, €.&-;, United States 
vy. Local 638. Since the Court indicated it would change 
the July Ist date in Paragraphs 5 and 6(a) to August 1 or 
a date close to the date of signing the order, we see no 
reason for not using August 1, throughout Paragraphs 6 (a) 
and 6(b), and, of course, Paragraphs 11, 14 and 62. 


PARAGRAPH 6(c) 


As to pensioners, we rely on the arguments advanced in 
Court and in ovr letter dated July 29, 1976, and suggest that 
we have proposed a fair way to resolve the difference, 
between the parties on this issue. We note, however, that 
Local 14 is incorrect in asserting that the statistics 
used by the Government were based solely on the active 
labor force. It is true that we asked the Court to compare 
these Unions' minority statistics to New York City's relevant 
labor force's statistics. However, the Union statistics 
used were always based upon the number of minority union 
members, without differentiation for pension status, and 
the unions never objected to computing the minority member- 
ship statistics in this way. 


Finally since the héministrator is bound by paragraph 
12, nothing contained in paragraph 6(c) gives him power to 
indepencently turn the goals of the order into permanent 
quotas. Obviously, the Administrator must take action enumerated 
by the orcer to achieve these remedial goals, and that is why 
euch cecrees have goals. 


Honorable Charles H. Tenney 


PAPAGRAPH 7 


GCA objects to the costs of an Administrator, but 
we do not believe they have standing to do so since Paragraph 
13 provides the Unions will pay his expenses and costs. We 
repeat that the conditions and practices in this industry 
over many years together with the myriad tasks that must be 
carried out quickly and throughout the period of the affirma- 
tive action program demand the use of an Administrator in this 
case. In numerous cases this Court has recognized the need 
for an Administrator. United States v. Local 638 and 
United States v. Local 28, 71 Civ. 2877 (Judges Bonsal and 
Werker, respectively), and this has been true, even in cases 
involving settlements. United States v. Local 46, Wood 
Wire and Metal Lathers Union, 68 Civ. 2116 (Judge Frankel) 
and EEOC, v. Newspaper and Mail Deliverers Union, 73 
Civ. 4278 (Judge Pierce). Finally, the Unions continued 
insistence, despite the contrary finding by your Honor 
and the exhaustive trial record in support thereof, that 
this is a statistical case and very little need change or 
be done, is ample demonstration that an Administrator is 


critical to any successful order for relief. 


Moreover, acide from the legality of appointing a 
government civil servant as administrator, we submit that it 
is far preferable to have an independent person of substantial 
experience, reputation end prestige, a point Local 14 seems 
to recognize. We feel that Mr. Owen is such a person. His 
past public service is certainly a substantial positive, rather 
than negative factor. It no more disqualifies him from being 
a fair impartial and effective administrator, that did prior 
experience in the Departrent of Justice disqualify many of 
the judges, including the chief judges, of this district 
court anc this circuit court of appeals from services as 
fair, impartial and effective judicial officers. Local 14's 
intimation to that effect is a specious means of attacking 
a candidete with the highest qualifications. 
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PARAGRAPH 8 


Local 14's ecbjections are frivolous. This paragraph 
grants the administrator additional authority which is necessary 
and proper to the performance of his duties. It is neither 
too vague or broad and follows closely the approach taken in 
many other similar orcers. Any abuses can be brought to 
the Court's attention. 


(a) Your Eonor's modification of “increase” to 
“siter" meets any conceivable objection. 


(b) This merely permits the Administrator to propose 
additional methods he ''deems necessary and proper to implement 
and insure the performance of the provisions of this order." 


(c) Of course, reports, records and investigations 
may be critical to the Administrator and obviously the preface 
to paragraph 8 defines their purpose. 

i £ 


(d) This merely gives the Administrator the power 
to review and approve applications improperly rejected by the 
Unions and reject those improperly approved. See Paragraph 19. 
Such power is important to the Administrator's supervision 
of the Union admission aspects of the Order. 


(£) Obviously, the Administrator can consider only 
matters covered by th< Order. However, it is important to 
give him the flexibility to use hearing officers so that he does 
not personally have te hold hearings on all factual disputes. 


TARAGRAPH 9 


Local 14 wishes to tie the hands of the Administrator. 
The Advinistrator mav through his own investigation, or other- 
wise, receive informection causing him to realize there may 
be a preblen or a viciation of the Order and he should cer- 
tainly heave the power and flexibility to act on his own 
initiative to enfor:: the Order. 
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We believe that the Court and the parties rust have 
confidence in the Administrator's implementation and 
enforcement of the Order with appropriate recourse to the 
Court. It is obvious, and past experience compels us to 
point out, that the great bulk of decisions of the Adminis- 
trator which make a change or which respond to complaints 
of discrimination will be to correct some violation of the 
Order. The minorities and Government have little or no 
opportunity to changing the status quo. Unless confidence 
is expressed in the Administrator by leaving in effect his 
decisions until the Court can review them, the losing side 
will have a strong incentive to automatically appeal and 
delay the effect of a decision, and there will be a long 
delay before such decisions take effect. Generally, this 
will mean discriminatory conditions will remain in effect. 
The Government is satisfied with leaving in force these 
decisions pending appeal even if it loses, and we fail to see 
any reason why Local 14 should not also be so satisfied. Unless, 
of course, the Union expects to violate the Order frequently 
and be on the losing side of such decisions. 


PARAGRAPH 11 


We do not understand Local 14's complaint that 
the reports are too frequent or too broad. The Court should 
be adequately advised of the progress or lack of progress and 
reasons therefor as well as the necessity for changes. It 
is better to advise the Court before too much time has passed 
and the harm is dene and more difficult to remedy. 


PARAGRAPH 15 


Paragraph Fifteen merely follows the system of 
criteria and opportunities which were historically available 
to white members of the Union. If an individual works 
satisfactorily on a jot for a Union contractor, then by | 
definition he is qualified to perform the skills required 
of work within the Unicns' trace jurisdiction and therefore 
is entitled to status as a Unicon member. The Unions' 
argument assumes that the errlovezs will use unqualified men, 
which is ridicuicus, ver occurred to them in the 
past. 
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Local 15 historically did not administer tests for 
Union membership, but rather relied on the employers' determina- 
tion that the person was qualified enough to keep on the 
job. Now, when minorities want to be in the Unions, for 
the first time the Unions are eager to impose a test on chem. 
Obviously there has never been a test for non-operators. As 
the Court found, Aigher admission standards for minorities 
than previously existed for whites is illegal. 


Local 14 men who have to work a crane will still have 
to pass the city test if they work cranes where a city license 
is required. However, there is no reason why a man who 
operates Local 14 machinery for an employer cannot join the 
Union if he desires. 


Local 15's argument about the New York Plan is absurd. 
The Court heard substantial testimony that such men had per- 
formed Local 15 work side by side with Union members. Often 


the only difference was that the minorities were paid for 
less. Secondly, the Court also concluded that much of Local 
15's work was semi-skilled or unskilled, and did not involve 
operating equipment. Therefore, the New York Plan workmen 
are easily qualified for such work and therefore for union 
status. 
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Local 14's challenge to paragraph 15(c) is hard to 
comprehend since they have so adamently insisted throughout 
this case that they will admit anyone who has the New York 
City hoist license A or B. Local 15 does not object to the 
licensing criterion of "15(c). The Government has no objection 
to making clear that only the Hoist License A B or C applies 
to Local 14. 


15 (d) there is ample evidence in 
Court so found, that training and 
.g., the Army or the Job Corp were 
ed by Local 15, and therefore this 
cr union mertbership. The same is 
obviously the cas those with many years experience in 
ether countries, 
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we note that Local 15 has nermitted 
recbers of other local unions to transfer to Local 15 and 
has permitted transfers from one of its branches to another, 
without ever requiring one of these men, even operators, to 
take any kind of test. This shows that those, including 
operators, with appropriate job experience, should be eligible 
for admission te the unions. 


PARARAPH 16 


Only Local 14 seems to object to those minorities 
who have already met the conditions of 415(a) or (b) getting 
into the union. Obviously, if these men are already qualified 
they should not be required to meet any additional require- 
ments. The Court has already indicated it will alter the pro- 
vision for waiver of the fee. 


PARAGRAPH 17 


See the response to paragraph 15. In addition we 
note again thet Local 15 has always accepted experience in 
other jurisdictions for whites as long as they belong to a 
sister union. We see no reason to have one standard for 
white union members and one for minorities. Furthermore, 
where a license to operate a particular machine is required 
by the city, the workmen will have to comply, and the 
employer will still be free to discharge for cause. See 
paregravh 38. 
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PAPAGRAPH 19 


See response to paragraph 8(d). Unless he receives 
such applications he hes no way of knowing whether the union 
is improperly admitting applicants or admitting whites on 
less difficult terms than non-whites in violation of para- 
graph l. 


PARAGRAPHS 23, 24, 26 and 27 

These provisions simply assure that a non-white 
applicant who previously was denied union membership because 
of the Unions' discriminatory policies will pay an initiation 
fee no greater than the white members who got in to the unions 
at the time the non-whites did not. Therefore, the non-whites 
will not be harmed by the unions' discriminatory admissions 
policies. Moreover, given the past practices and reputation 
of these unions; we submit it is necessary and proper to 
allow gradual payment of initiation fees for non-whites in 
order to encourage them to stay in the industry and not 
impose a sudden financial strain on them. Paragraph 27(a) 
applies only to those applicants for reduced or gradual 
fees which the unions have rejected and is a reasonable 
protection of their interests while they await a final 
determination on their application by the Administrator. 
Finally, provisions similar or identical to these were 
recently epproved by Judge Werker in the Local 28 case. 
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Locals 14 and 15 claim one Master Eligibility 

-ist and one Kiring Yall list would create confusion end 
inefficiency but fail to explain why. in fact, quite the 
opposite is true. As the Court found, there is some overlap 
in types of equipment operated by Local 14 and 15 men. Some- 
times they work the same equipment and sometimes different 
versions thereof. The objective of any affirmative action 
program should be to maximize the work opportunities in a 
fair way and eliminate arbitrary barriers to such opportun- 
ities. This will also serve to encourage more minority 
workers and enhance improvement of skills. Not only is 
there no legitimate reason that a qualified worker cannot do 
both Local 14 and Local 15 work, but there has been nothing 
close to a showing cf irresistible demand justifying such 

an arbitrary demarcation line. 


Moreover, it is physically impossible for a person 
to be in the Hiring Hall and try to respond to jobs being 
offered at two places in the Hall from two different lists. 
Therefore, one list will be more efficient and more simple. 
The business agents will continue to receive requests from 
their respective employers for their respective jobs but 
will merely record them chronologically and make them avail- 
able through the single Hiring Hall Lisc. 


Finally, we have included strong disincentives in 
the order which should discourage employees and business 
agents from circumventing these lists and defecting the whole 
concept of giving out work on a first on the list-first out 
to work basis. 


PARAGRAPH 31 


“he two contractors associations, but apparently 
not the unions, taks exception to requiring union members 
to seek work only through the union hiring hall. We submit 
that this is a necessary temporary provision for the time 
it will take to reach the reredial goal. 


t place, the Court did find that "both 


unions effectively; 


their jurisdiction. 


purposes, men use 


unions express thei 
someone directly ther 


ject to tne 
ract to 


ntrol the work opportunities within 
(Finding No. 14). For all practical 


-e unions for job referrals, and the 


displeasvre to employers if they hire 
‘-yveover, the employers, sub- 
are required by 
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clear then that requiring union members to use the regulated 
wa felr referral rules izscituted by the Government's proposed 
order will not make any material change in the current situa- 


a 
tion or have any demonstrable adverse impact on the employers. 


Without attibuting any bad intent to the employers 
or without assuming they will be at fault, it seems clear that 
if union members are free to seek work on their own and fore- 
man on job sites are free to hire workmen independently of 
the hiring hall, then the very system of preferential treat- 
ment for relatives and friends which favored whites and was 
at the heart of the problem in this trade, will be able to 
flourish unaffected by this Court's order. The subjective, 
unfair practices of the unions' old referral systems will be 
transferred to the job sites. The result will be the same: 
unequal job opportunities for non-whites. Moreover, once 
the new objective, non-preferential system is established at 
the Hiring Hall, whites will no longer have priority status 
and will be strongly encouraged to foresake the Hiring Hall 
and find work from friends and relatives or by other methods 
which have a discriminatory impact on non-whites. Therefore, 
if the Court's order is to have any effect and if there is not 
to be a giant loophole through which white workmen are invited 
to walk, union members must be required to use the new and 
fair system which the Government proposes. 


The Associations' legal argument is equally without 
merit. Certainly the Court has power to require the unions 
and their members not to employ practices which have the 
effect of discriminating against non-whites. Similarly, the 
Court can prevent the unions from being parties to contracts 
which have a discriminatory effect. The fact that the 
:ssocations are parties te contracts which will have such an 
effect does net give them power to enforce it, no more than 
they could enforce a contract requiring the unions to refer 
only white workers. Aside from the fact that the employees 
expectations for direct benefits from employers are based upon 
tenefits gained from a previous referral system which dis- 
tributed jobs in a discriminatory way, United States v. 
Bethlehem Steel Corp., 446 F.2d 652 (2d Cir. 1971), collective 

rgea-ning agreement rights, even cf innocent parties, can be 


modified in order to rectizy se ees of past discrirination. 
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Fatterson v. feusparer and iiai’. 2 -iverers Union, 514 F.2d 
7Ot, Tye Clad CL veo we cert. cenied, LS et i, 3756 
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PAPAGRAPH 32 


Local 14 proposes to list specific machinery, 
however we suggest that paragraph 32(c) deals with this prob- 
lem by giving the Administrator authority to determine exactly 
which machinery should be listed. 


As to the remainder of paragraph 32, it simply 
provides a mechanism for signing the List and checking 
qualifications. Of course, the Administrator may use a test 
where appropriate to determine qualifications. (see para- 
graph 46) or may rely on proof of a job with an employer. 
This follows the approach of paragraph 15. Without such 
discretion, there may be a practice whereby non-whites will 
automatically be referred for tests, but not whites. 
Finally, we note that the unions have historically accepted 
a worker's assertion of his qualifications without requiring 
him to take a test before referring him for a job. Se 
paragreph IV(3) of Local 15's proposed order. 


PARAGRAPHS 33, 34 and 35 


The purposes of these provisions is to establish 
a real first out of work-first referred to work system 
which employs objective criteria and minimizes the opportuni- 
ties for personal subjective discretion by business agents 
and various informal behind-the-scenes means of circumventing 
this principle. 
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The best way of establishing such a system to install 
one referral list used by all men out of work. As a man 
becomes unemployed he reports to the hall and signs the bottom 
of this list, and as work becores available it is assigned in 
the order the jobs requests are received to the men in the 
order they have signed the list. Cf course, initially the 
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ll not directly correspond to the length of time 

been cut of work. Eut under the present system that 
is exactly the problem with the haphazard and loosely run 
current system which depends upon the men stating their time 
cut of work and a random process of signing the out of work 
list. Under the new system, once the list is first established 
it will quickly accurately reflect the order in which men have 
been out of work, since the men will stay on the list in the 
order they have been out of work until they are referred for 
a job. 


While de*ty attendance may cause some inconvenience, 
it is critical to tne successful operator of the hiring hall. 
If men are permitted to either sign the list by telephone 
or to confirm their out of work status by telephone, they will 
be able to work without the business agent knowing it and 
still maintain their priority on the list. Moreover, the use 
of telephone requests and job assignments has been one of the 
practices which have provided business agents with unfettered 
discretion and which has operated to deny non-whites equal 
referral opportunities. This approach is identical to that 
adopted by Judge Frankel in United States v. Local 46. As 
to the physical capabilities of the Hall we do not know there 
will be any problems. Surely the Unions, with the help of 
the Administrator, can determine what, if any, problems exist 
and develop some imaginative solution therefor. 


SUBURBAN WORK 


Locals 14 and 15 object to different treatment for 
suburban work. These provisions were inserted solely to 
eccomodate perse-s interested mostly in such work, and therefore 
the Government does not object to the appropriate deletions. 
Accordingly we suggest the following changes: 


’ 


720: change "joint Hiring Hall sheets" 
int Hirine Hall sheer,” 


{32: Delete "all workmen seeking referral 
to empi.j;rent in suburban counties may register 
Ly appearing et the Union Hali and by noting 
on the register their specific availability for 
suburban referral, or by telephoning the business 
agent end requesting to be registered on a 
separete Hiring Hall shert designated the 
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Hiring Hell Call-in sheet. An individual 
who telephones for registration shall be 
eligible only for suburban jobs." 


435(2) (3): Change "subparagraph (5) 
for jobs in New York City" to ‘subpara- 
graph (4)" 


935(a)(4): Delete entire subparagraph, 
including (i), (11) amd (iii). 
i 


é ¢ 
4354) (5): Change to 435(a) (4). 


©35(a)(5) (ii): Delete "or Call-in 
sheet, where, applicable”. 


tr 
435(a) (6): Change to 735(a) (5). 
%35(a)(7):Change to %35(a) (6). 


As to Local 14's objection to paragraph 34(b), 
the Government has no objection to requiring that Master 
Mechanics be union members, but there is no reason why this 
highly sought after job classification should not be made 
available to qualified non-whites on a first in-first out 
basis as with all other jobs. 


The remaining objections to paragraph 35 are 
without merit. Jobs are not distributed on the position of 
a daily list, but rather of a permanent list to which 
additions and substractions are made on a chronological basis 
as new men report for referral and others receive job referrals. 
The unions fail to remember that historically business agents 
relied exclusively on the workers' assertions about how iong 
they were out of work, and started the list over each week, 
thereby assuring it had no correlation to length of time out 
of work. 


len who want to refuse a job referral are given one 
chance to co so without penalty. Only on the second refusal 
do they lost their priority on the Hiring Hell sheet. This 
prevides flexibility bit makes it harder to give preferential 
treztment in violation cf the Order. A similar provision was 
adoptec by Cudge Frenkel in United States v. Local 46.. 
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anc 15 completely cistort the purpose, 
st of tne “Czane Treining’ list providec 
)(3). It is absolutely clear in this 

the Local 15 oilers job is critical for a person 

seeking training as a Local 14 crane operator. The city 
requires such experience as a prerequisite to its hoist 
machinery licensing test. Moreover, as the Court found, on 
the job training is often better than that heretofore offered 
by the unions in school. 


If the order is to be successful in training non- 
white crane operators, it must contain a modest provision for 
some guarantee of referrals as oilers for non-whites. This 
is all that §35(a)(5) does. In the context of current 
contracts and the single referral list established by the 
proposed order, it does not interfere with union jurisdiction 
and has not been shown to be unworkable. Furthermore, the 
objections raised do not even remotely amount to the 
"Stresistible demand" necessary to sustain a continued impediment 
to such on the job training of non-whites. If this is the 
unions' response to such a modest proposal for on the job 
training, it raises serious questions as to the sincerity of 
their own limited and vague training proposals. 


Finally, this is not a form of forbidden reverse 
discrimination. Given the practices in this industry, it is 
quite clear that white workers will have enormous opportunities 
for on the job training from white friends and relatives, 
irrespective of whethe> they are working as oilers. Moreover, 
all other job referrals are unaffected by this provisions. 
Paragraph 35(a)(5) simply provides the non-whites with some 
minimum amount of opportunities. In the context of the more 
substantial opprotunties still available to all whites and 
the amorchous nature of the g=cup affected, there is no 
exclusion or limitetion placed upon a4 small eesiiy identificable 
group with fixed expectations. Such a provision therefore 
violates none of the proscriptions of E.E.0.C. ¥. Local 28, 

532 F.2d 821 (2¢ Cir. 197€) or Chance v. Board of Education, 
F.2¢ (2d Cir. 1974). In Chance the Court of Appeals 
Teversed pecause the restrictions imposed by the District ; 
Court were not based upon any firding of discrimination by the 

defendants, & situeticon far disterent than this one. In 
Local 633, a a ao of whites was excluded from all training 
i i; ted proposal is consistent with the 
“red S:ates v. Wood, Wire & Metal 
Evi <a 408 Cd Cir. 1973). 
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Local 14 objects completely and the GCA wants 
the equal distribution of overtime to apply to employees by 
similar job category. Since this provision is meant to 
eliminate the practice of giving preference to whites over 
nen-whites in the assignment of overtime for men doing the 
same work, the Government has no objection to GCA's suggestion. 
We suggest that the following be added to the end of the first 
sentence of paragraph 36: "in the same job category." 
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PARAGRAPH 37 


Unless the first out of work-first gets a job 
system is to be completely gutted, the Court must limit to 
a short time, the breaks in continuous employment which 
necessitate using the referral system. Otherwise, white 
employees will constantly claim they are on a break with an 
employer and therefore eliminate non-whites from a fair 
chance at these jots and reduce non-white work opportunities. 
Whites will be able to seek referrals for jobs and at the 
same time wait for a former employer to also give them work. 
This same limitation was adopted by the Judge Frankel in 
United States v. Local 46. 


PARAGRAPH 38 
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Local 14 alone seems to specifically object to an 
effort to have a fair lav-off policy. The Court heard sub- 
stantial evidence that at times non-whites were laid off 
tefore whites vorking the same equipment who started working 

the non-whites. This was also true of unskilled work. 
graph 38 simply provides a fair system whereby two men 
g same work will be laid off on a last hired-first 
a ; 


a. re, 


PARACRAFH 41 


14 specifically objects. We submit 
fate step to guarantee enforcement of the 
which will eliminate many time 
costly complaints to the Administrator. The 
tor may selec: ore of the non-white union members 
s job. Tic Unions can always move the Court later to 
<hnis provisicn because it is no longer necessary. 


Be tN be 


Ro org pe. 


Jd 6 


oie 


is inclined to modify this peragraph, 
1: ost an interim period of one year, with the 
Acministrator or parties having the right to apply to the 
Court for its continuance. 


te =* 


PARAGRAPH 43 


Requiring each Union to train 100 operators per 
year is reasonable. Since Local 14 has about 1550 memebers 
(Finding No. 19) and Branches 15-154 have about 3100 members 
(Finding No. 18), only a portion of whom are operators, this 
is a reasonably equivalent request for both unions. It 
is particularly reasonable in light of the fact that Local 15's 
membership increased by about 700 from January 1, 1972 to 
November 1, 1974 (Finding No. 18). Moreover, it helps assure 
that minorities will constantly have the opportunity to 
enhance their skills and not be relegated to the lower paying, 
sometimes less prestigious, unskilled work. Since up to 
one-third of the trainees may be Union members upgrading their 
skills, it is inaccurate to assert that this will mean the 
goals will be met too fast. Moreover, since (1) this is not 
permanent; (2) there is no restriction on the whites trained; 
and (3) whites also will have opportunites for traditional 
training from friends and relatives, this is hardly a for- 
bidcen quota. 


PARAGRAPHS 44-48 


These paragraphs provide some minumum guidelines for 
the submission of plans under paragraph 42. They also assure 
that additional steps will »e taken by the Administrator to 
provide more training opportunities. It should be clear, that 
under the pretext of affirmacive ection, Local 15 is trying to 
impose 2 rigid and lengthy training and apprenticeship program 
on non-whites which never existed for whites and which will 
substantially increase the difficuity of entrance into this 
incustry, and which is unncessary. As a vehicle for equal 
opportunity and affirmative remedial help for non-whites, it 
35 as ruch a fraud és Local 15's efforts in the New York 


o.ian. 


INRA ATTEN ENE RISE YE EET TM TID OPT I RG LERNER ANI SE RENTS 


att ieee mene aided 


honorable 


These closely fcllew Judge Frankel's order in 
Local 46 and Judge Verker's order in Local 28, modified by 
the Second Circuit. 532 F.2d ac 832. 


PARAGRAPHS 56-59 


Only the Construction Equipment Rental Association 
takes exception. These are minimal recuirements routinely 
imposed in such cases and necessary to assure the success of 
the Court's order. 


in conclusion we believe that the Government's 
proposed order, with the changes we have noted above, is a 
reasonable approach for providing relief in this case. The 
practices of these unions have been long lasting, far reaching 
end pervasive and it will require an exhaustive, comprehensive 
decree and a determined but fair Administrator to eliminate 
the effects of such practices and protect the non-white 
employees. 


Respectfully yours, 


ROBERT B. FISKE, JR. 
United States Attorney 


t 


os ey 

By: Shih ty. or 
MICHAEL S. DiavORKIN 
Assistant United States Attorney 
Telephone: (212) 791-1926 


Robert A. Kennedy, Esq. 
1461 Franklin Avenue 
Garden City, lew York 


PEPE PMU SPAT TVET TORO FRENTE ree 


UNITED STATES DISTRICT COURT 
SCUTEERN DISTRICT OF NEW YORK 


EGUAL ESLER SSS 

COMSISSiIGN, 
CPRDSER AND 
Yves 
72 civ. 2498 (CHT) 


“Ve 


LOCAL 14, INTERNATIONAL UNION 

OF CFERATING ENGINEERS, LOCAL 15, 
INTERNATIONAL UION OF OPERATING 
ENGINEERS, THE IRON LEACUE OF NEW YORK : 
CITY, INC., THE CONSTRUCTION EQUIPMENT 
RINTAL ASSOCIATION, GENERAL CONTRACTORS : c * tee 
ASSCCIATION OF NEW YORK CITY, 

BUILDING CONTRACTORS’ AND MASON BUILDERS: 
ASSOCIATION, TEE CEMENT LEAGUE, 
STONE SETIING CONTRACTORS' ASSOCIATION, 
ALLIED BUILDING METAL INDUSTRIES, 

RIGGING CONTRACTORS ASSOCIATION, 
CONTRACTING PLASTERERS ASSOCIATION, and 
EQUIPZENT SHOP EMPLOYERS, 


Defendants. 
ee we OO OO OO SS ES EEE EE BEE OOOOH OEE EO x 
IT IS EEREBY ORDERED, AL. DGED AND DECREED that 


shell have judgment ageinst defendants eas follows: 


r 
J 


Defendant Locals 14, 14B, and 15, of the 


International Union of Operating Engineers (the "Unions" 
or the "Union;" unless hereinefter specified, the terms 
le to Local 15, shall 
2 15) their officers, agents, 
persons in active concert 
participation «atm then if ~inistration of the 
and 15 ere permanently enjoined 
froz erzezing in ary é@ practice which has the purpose 
er the ezfect c i A -n¢ in recrvcitment, selection, 


the Unions, acmission 


ivileges of empleyment ageinst any individual or class of 
en the basis of race, color cr national origin. 
Unions shall not emcluse or expel any individual from 
programs and facilities, 
, Segregate or classify membership in the Unions, 
thei:z programs anc facilities or fail or refuse to refer any | 
th any contractors, their agents,! 
subsiciaries or successors with whor the Unions presently 
have, or shall have in the future, a collective bergaining 
agreement (hereinafter "Union contractors") on the basis of 
race, coler or national origin, nor shall they take any 
other action which would deprive or tend to deprive any 
of exployment opportunities with Union contractors 
membership in the Unions or their programs and facilities, 
otherwise acversely affect his or her status as an 
employee of Union contractors er member of the Unions er 
their programs cr as an applicant for employment with Union 


contractezs because c= such individual's race, color or 


origin. The Unions shall receive and process 


i 
{ 
{ 
' 


s for membership in the Unions end their programs, 


members to the Unions anc their programs, train, test, 
neni, hancle grievances, and otherwise 
the Unions 
individual is excluded from | 
, including but not limited to 


m the basis of race, color or 


preventing ee oz other 
re ea 
Caty, 


Construccion Eeui: ental Association, General 


Contrecters Association of New York City, Building Contrac- 


Tors 


and Mason Builders 


Association, the Cement 


Scone Secsi ' Association, Alliec Buil 


ontractors Association, 
Shop Explovers, 
the coutrract dations"), and/er all 
contractors 


ay of them by Presidential 


secutive Or .F.R. Chapter IV §202, 


oxcéer of anv ici the State or City of New York. 


3. The defendant Unions are permanently enjoined 


from denying, withholéing, discouraging, obstructing or 


etherwise i i ith rect access by non-whites* to 


by failing te administer at least 


once every two months or at such greater period as may be 


determined py the Administrator, a practical test as 


provided for raph 4€ of this Order and Judgment 


(nereinafter jer" for all applicants to take such a 
Pp 


test anc are enjoined from administering or 


iring any test for admission to the Unions or their 
for jot referrals, execpt as providec in 
of this Order. 
The defendant tactors essociations, their 
vs anc successors, end all 
active concert ez participation with them, are 
engeging in any act oz practice 
the effect of discriminating in 


m, training, admission tn mexbership in 


“se°° 
sie cpiaits 


as defined 


advancement, 


colet cz national origin. 


refuse to hire for employment, nor zr refuse | 


H 


refer for membership or advise of membership oppertunities | 
the Unions or their programs, any incividual on the basis 
race, color or national origin, nor shall they take any 
other action which would deprive or tend to deprive any 
of ea employment opportunities with a Union 
or otherwise adversely affect such individual's 
status as an employee cf a Union contractor or as a member 
of the Umions or their srogrems because of such individual 
color or rational oricin. The provisions of this 
Paragreph 4 are cesignec insure the effective implemen- 
tation of this Order and do not constitute a finding that 
the cefendant con and those others 
a ibed herein have, in the past, engagec in the pro- 
-itbited Ciscriminatory acts or practices desc. bed herein. 
AFFIRMATIVE ACTION PROGRAM 
RACIAL GOAL 
Lecals 14, 14B and 15 
are hereby oréerecé to achieve a non-white 
265. in theirs respective memberships and any of | 
Tris remedial goal shall also 


eperately to each of Local 15's branches, Nos. 1, 


: 


ané to any branch hereinetter estab- 
ces shall be admitted to the 
entice Programs according to the terms of 


2 manner es to insure that there is 


substantial progress made every year in achiev- | 


eaching the above goal of 
i. de the following 


age ne Brie : 
mexbersnip in Local 15, 


14%. 
21% 


Bd 
itt 


32% 


bd) Tne following interim goals shall apply for 


non-white membership in Local 14 and Local 148: 

September 1977 10% 

September 1976 18% 

Septerber 1979 257 

September 1 32% 

(¢) Eech of the above percentages shall be 
mMeasurec against the membership of the respective 
unions anc branches, i ding pensioners who have worked 
és opereting i hether before or after retirement 
within the last three vears, as of each interiz goal date 
respectively anc che final goal The parties to this 
action anc the Acministrator ere to take the necessary 
measures to ettein these goals. The Adzinistrator shall 

riodiceily review tc toward the ettainment of 
as he is expowerec to take 
achievement, and he shall 
if necessazy, for any 
is required to meet these goals. 
tLiISTPaTOR 
:., 30 Rockefeller Plaza, 
appointed Administrator 
the provisions cf this Order and to super- 


implementation thereof. he 


ities upor entry of this Order. If the 
strator teccomes vacant by virtue of the 
incapacity of the indivicéual hereby appointed or 
the Court shall appoint a successer. 
the other powers end cuties 
the Administrator shall be expowerec 
cluding but not limited to the follow- 
ing, as he deems necessary end proper to implement and 
insure the performance of che provisions of this Order: 
the frequency with which any 
infra are administered; 
devise and recomme>’ additional methods 


entry by non-whites into the Unions and 


(ec) conduct an investigation into, and/or 
require the Unions, and any member of the defendant con- 
. tractor associations, oz the contractors associations 


t reports, oz keep records concerning any aspect 


this Order, the operation of the Unions, their programs, or 


in the industry; 
review reject the 


into the Unions or 


eke : ; i to the 
further relie= wnich es is necessary to 
@ final racial goals and 
this Order; 
officers to conduct any 


deems necessary toe hold, 


concerning any issue or 


The térinietrator stall hear and determine 
the operation of this Order and 
retation and claims of 
n his own init- 
any perty herein or any in- 


terested person. The Admiristrator shall attempt to resolve 
ecide all disputes expeditiously. 411 decisions o£ the 
istretor shall be in writing and shall be appealable to 
i= such an appeal is filed within ten days of said 
ecisions. Pending decision by the Court, the decision of 
the Administrator will remain in effect. 
(>) Any party or individual affected by this 
Order may make @ complaint to the Administrator. The 
Aéministrator shall give the parties notice of such a 
complaint within five days, and where a hearing is in his 
¢isereticn warrentec, schedule such hearing within thirty 
Gays of z-ceivir> the complaint. The Acninistrator shall 


expeditiously decide all matters referred to hin. 


10. Following the criteria set forth in Paragraphs 
49 through 54 of this Order, the Administr award 


back pay ton ri i him 


within three months of tl ate of the entry of Order. 


5 . 


sistratcr is empowered te hold hearings and make 


tercinations es he deems appropriate on all 
The Administrator shall begin to 
such claims upon receip thereof, and the Unior.s 
are assessed shall pay the clainm- 
thirty days of t! vies ‘s decision. 
ll. &ét tte end of three wonths from the date of 
three moni: intervals thereafter 


cf seic cate, the Acministrator 


a decailed repe to the Court and the parties 


performec and the progress thet 


tm workin: to 


ins toward the percentage gcal of 36% 


Uniors by September 1 


~> 


necesséry in order to meet the eforesaid per- 


centege goals a ny of the provisions or objectives of 


this Order. From tl izst anniversary of the cate of entry 
thereafter until September 1, 1981, the 


submit the above-described report every 


Nothing ained herein shall give the 


Administrator the righ 


amend, modify or change the 
is Order without prior approval of 
he have any power 


in this Order. 


@ tate of $70 per hour and such out-of-pocket expenses 


as approved by che Court, and shall be charged upon and 


efendants as the Court may 


submit at the beginning of 


Unions with a copy to the 


a) 


Employment Opportunity 
Comission (hereinefcter "E.5.0.C."), a bill itemizing his 


oe 


s¢ the exrenses that he incurred during the 
The Unions shall make full 
istrator, no later than two 


hall remein in office 


1, or until the percentage goels of 


mMmeTt, WReciever 5 


a5 fhe iens shall admit uon-whites to menber- 
snin in the Unions, or brenches thereo=, i= che non-white 


e:zlicant meets env c= the following conditions: 
fs) “oek on €@ jot within easy Union's erade 
ie jurisdiction with a Unien centracter or 
comtractozrs for any cotbinetion ct fifteen cays, except 
thac for Branch 15C, this shall be any thirty (30) days; or 
(b) Successful completion c= 2 practical 
test on one piece cf eauipment within the Union's trade 
jurisdiction, as administered pursuant to Paragraph 46; or 
(c) Fossession of a Nev York City Hoist 


Cperater's license 4, = (with respect to Local 14) or C 


A cr B; New York State Nelcer's license; or Con Edison 


(e) Successful completion of any Union 


Bcrrentice Proeran sereafte: approvec by the accinistrator 
=o Parapresn «5; of 
(25 Trensler from another Cnoereting Engin- 
eers' local in eecserdance with the constitution of the 
interzationezl Unien ef Operating Engineers; or 
(s) Explovmenr in 2 non-unien shop there- 
efter <fpenised DY the cnions 
16 The Tniens sneli also edric into their respec~ 


é, any nmon-wnite, including emy past or present Wew York 


{ 
| 


i 


BEST COPY AVAILABLE 


of this Order, has ever 
@ job within the Union's a graphic 
turisciction with any Union contractor oz contractors for 
teer (15) davs, except that for Branch 
any thirty (30) cays, and any non-white 
this Order has passed a test on one 
piece of machinery a training school operated by any 
Union. The Unions shall provide copies of all applications 
under this provision to the Administrator and shall act 
thereon by the thirtieth day after the application and 
netify the Administrator of any decision and the reasons for 
any rejections. Rejected applicants shall elso be notified 
that they may appeal to the Administrator, who shall order 
qualified applicants admitted. Documentary proof of the 


days worked shall not be required and any disputes will be 


resoivec by the Administrator. However, the improper denial 


of tembership to such applicants may, in the discretion 


initial membership fees 
in part for said applicant. The 
effect in a form approved 
in their Hiring Hall end offices and 
“nis paragreph to all non-union 


Uniens to have worked within the 


€ ethers as directed to do so by the 


for nenewnites who heve hed one year's experience 
i 


the tnite or elsewhere in operating 


's work er employment reasonably related or similer 


ly fit to perform the work; and 


ish to the seztisfaction of a majority 
¢ of three merbers knowledgable 
work of the Unions, comprised of 
esentative chesen by the Unions, a 
entative chosen by the Acministrator, 
representative chosen by the Equal 
ynent Opportunity Commission, 
the applicant has the requisite 
experience; and 


(d) iti lawful permanent resident 
i titled to work in the United 


The Administretor, after due consultation with all 
shell establish procedures for epplication to 
program, fer investigation ané verification of 
erth in subparagraphs (2) = 
end conditions of admission. 
be undertaken et the direction 


Administrator. 


shall post ea notice in their Hiring 


form approved by the Acministretor 
wLsiens cf Paragraph 15 and 17, and 
recuesting informatio: about Union 
Tne Unions shall rake 
and offices 
mail Lf 


epplicetion 


te be consistent 


‘ 


shall receive copies fron 
for Unior cerbership and the 
Unien's decision on each 

aAirtr (30) days of the 


for any 


order to effectuate the pu 
order ané shall erder the Unions : uelified eppli- 
cants. 


ntractors, using forms approved 


provide to any requesting 
the number of days ané type of 
work performed by that in 
21. There shall be no 
times an applicans aprli i membership, except that 
net more then ene (1) application may be filec by any 
applicant within any three (2) month period. 
22. There shall be no ether criterie for Union 


membership, except woon not: he Administrator and the 


parties ané upen earprova. tr 
to membership in the 
ursuant to Paragraph 16 
previously 


referral ané met env 


| 
| 
: 
| 
| 


te exceed the amount of the lowest 
-arceé to any white individuel who was acnitted 


tine the non-white would heve been 


Unions by the te 


CSP LoTmSsnt With a consraccing 
& prorated basis, eech payment 
the net of each employment check, and 


veriods cf emplic=ment wtil 
25. Upon notifying the non-white 
membership of his acceptance in the Union, 1 
also notify hic in writing of the provisions of paragraphs 
23 and 24. 


26. Upon proper application, a non-white eligible 


fer admission te membership in one of the Unions may request 


the respective Union's Executive Board to reduce his initia- 
fee to corlorm to the provisions of Paragraph 23 of 
his Order ané ce schedule payments eccording to the prov- 


isions of Parésrésn d i ra in five (5) days 


éecision on the request in writing and notify 
inciviéual anc the Administrator of the 
the recues= anc the emount of initiation fee 
/éninistreator shall also include 
anc address). If such 
wnole or in part or not acted upon 
its receipt by the Executive Board 
tTmade to the Accinistrator who 
recuest in writing end shall 
is correctly stetec. The 


teere of the Union and the 


to Paragraph 24 of this Order 


Vmeba 


for acnission 
cencitionally 
enc one =2nth's 


€ Accincistrator, 


within i the cate of the applica- 


uch concitional mexber- 


privileges cf reguler jourme 
such conditional member shall not be permitted to vote or 
ticipate in Union electicns. 
(>) I Lcd member is terminated 
t becoming @ regular member cf the Unions he shail be 
titiec to a return of any dues paid in advance for any 
in which he was not emplovec, anc. if he was not 


emploved curing nis conditional membersnzp, he shall alse be 


entit"ed to e “ eZ anv payment made toward the in- 


purssanct to 


20 SHELD & cizinisi =i privileses 


é. Tenewnite terson elicibl acrission 


me seeks to be see. 


st to join Local 14 or 148, 
members of their own Local while 
ther are ad¢mittec to, membership 


include any period dvring 


Cortera” 


riers ie 


hess Po ed ervaT .e mete, 
aD ErPLOV cl PRACT CES 


Unions shell jointly operate a single 
ll, and one Master Eligibility List and a joint 
“all Sheet, as hereinafter defined, and all members 
Union shell receive job referrals from the Unions 
Any Union member otherwise obtaining 
shall forfeit his right to work within the Unions' 
turisdiction fer three months. 
31. We member cl any Union shall seek or receive 
work directly from any centracting employer. 
ESTABLISHMENT OF ELIGIBILITY STATUS 
32(a2) The eligibility of all individuals seeking 
explovment under the i Giccion of the Unions shall be 


estatlished as hereinefter provided and recorded on the 

Mester Eidgibility Li maintained by the Unions at the 

cirecticn of the : The Master Eligibility List 
lie tlace et the Hiring Hall and shall 


te inspection on working Gevs, between 7:00 A.M. and 


shall contain the 


the individual 
> Security Number 


-22 Union Eumber 


(Union Members only) 


-15- 


Union number 


che Unions or other 


members coded by "P" 


White codeé by "VW" 


Non-white coded by "NM" 
- coded as follows: 
license) 
operator license) 
operator license) 


(Maintenance Engineer) 


license) 


Stete license) 
Con. Ed. test) 
"1 (Oucsiée Mechanic) 


ve 


wy (Mechanic - Class A) 


ouge 


(echanic 
(Surveyor 
(Sur-vevor 


5 


ssalificetions may be ex- 
2 the Unions 
or anv erziovee. Cuelifications shall be based upon (1) 
experience wit e and geographic jurisdiction of 
the Unions, (2) s ar work experience elsewhere, (3) 
possession of the respective licenses, or (4) passage of a 
to Paragraph 46 of this Order. 
(ce) Upon eprroval of the Administrator, the 
also keer on file for each workman who is Listed 
operating engineer qualifications on the Master Eligi- 
Slityv List a record of the precise machinery he has worked 
or if he nes not vet r i to work es 


ined by any tests pursuant to 46 of this 


(€) Any workman seeking referral shail 


s tO place the appropriate qualification 


| 
his name on the Master Eligibility 


sign and date his 
fy the Administrator of its 
ection teken er such requests within five (5) days. The 


stall insure that the Mastes Eligibility List 


ce) In the event of 2 failure or refusal by 
comply vith 2 for recording any 
“he Unions shell within five (5) 


vefusel, netify the workman and the 


“195 


giving the vreeson . The Adminis- 
personally, or by designation of 2 person 
smine whether che él wes justified or 
the werietan ba eciztic qualification as 
of existing qualificetion, 
cause to be recorded the 
nm the Master Eligibility List. The 
écninistrater shall have acthority to review and strike any 
individual not vy qualified. 
oualifications, other than that 
cescribed in subparegraph(2), which may be acquired as 2 
result of any future or umanticipatec technological develop- 
ments shall not be the basis ef referral based on specific 
experience unless anc until application is mede to the 
2.cministrator end approved by him that such new or addi- 
ification be included as a referral eli- 
subparagraph(a). The Unions 
deteilec cascription of the nature of the 


qualification reguired anc the program 


contempleted oz designed br the Unions for the conduct of 


training courses fcr all interested registrents. 


mS shall maintain a register based on 
zsec Dy the Acministrator. All workmen, regardless 
cf resicence, who seek referral to employment in 
Tork City must tersenelivy appear at the Hiring Hall and 
All persons shall 
ving Hall sheet 
chronological order. 
al from the Hiring Hall 


perscneliy appear at the Hiring Hall each day 


Naving Eall sheet 
his mame shall be 
Person signing the 
for someone €1 ball be ineligible for 
two months. 7 iiss Hall sheet shall 
@ public place at the Hiring Hall available for 
inspection on working days between 7:00 A.“. end 4:00 P.M. 
UESTS BY EMPLOYERS FOR PETERRAL 


34(a) Reouests for the referral of workmen shall 


| 
be recordec on secuentialiv numbered forms devised by the | 
Acministrator for that purpose hereafter known as 
“Contractor Sheets." The Unions' business agents or other | 
personnel of the Unions cherged with responsibility for | 

j 
recozcing employer requests for referral shall record request 
an the erder received each day by causing the following 
information to be obtained and recorded on said Contractor's 
Sheet: 
Date and time of receipt of request, 


installed 


to start 


nd number of men in 


each categor:. 


s 
{ 
| 
| 
| 
| 
| 
| 
{ 
| 
| 
| 
| 
| 
| 


Exnected duration ef fa 


recuest for 


mechanic, ; 3 ty foreman. Nothing con- 


herein shali lini : : : obligation to grant 


uirements of Federal, 


CLTLOVNENT 


be ee wed ee omee® 
general cbjectives cf these Rules 


te ensut eg eligitle workmen, 


regarcless of race cz union membership, share equally in the 


availeble erplo:ment and that non-white workmen receive on- 


the-job training heretofore uneveilable to then, and all 


referrals snall be made consistent with these objectives. 


Ce) The Unien business egents shall be 


responsible for the referrel of workmen from the Hiring Hall 


sheet. 


shall: 


In carrying out their duties, the business agents 


fier jobs in the order in which 
requests for workmen are received. 
to all registrant 
Hiring Hall the job 
stating its location, 
if known, specific 
‘om reauired es defined by 


ané the number of men 


nrevided in subparagraph(4), 
ts shall meke referrals in 
ollowirc manner from those who are 
te Eiring Hell and who 


é the Hiring Hall sheet: 


Vorkmen who are on the Hiring 


Brpeur thereos. 


svecttiec qualiit 


ecplover's request under Para- 
ereph 34. 
Workmen who accept any job referral 
shell be stricker. from the Hiring 
Hall sheet. 
Werkmen on the Hiring Hall sheet 

referzals cn two or more 

one week 
bosce= of che Hiring 


at the enc of the 


The business agents shall record 
Hiring Hell sheet, in 


colum, any refusal 


accept referzal on a priority 


ee 


the “Work 
he job was 
fil tonewhite workmen seeking 
hoist operators with 


Taman s 


ee ww en 


tmions. 


vecuestec by 
m=plovers to work as oilers, as 
in tne collective bargaining 
these jobs shall be 
cn an alternating basis, 


eee ree 
werkman high 


est 
jixinc Hell sheet and the 
m highest on the 

ing Hall sheet who is also listed 


en the Crane Treining List. 


The business agents shail record 


on the Hiring Hal’. sheet the "work 


« " 


number" next to each workman who 
accepts a job referral and shall 
n the numbered "Contractor's 
the names of the workmen 


ane their 


@ job, a workman 
be given a "work slip" by 
iness agents, using a form 
the Acministrator, which 
give to the employer on 
are referred. 


nired without 


hall i¢ all steps to 
to employees on 


Individuals 


2 well point gang shall net be 
point work unless every member cf the 


g hes previousiy : ec overtime. 
ccers are permittee to 
trensfer workmen fr : job site without the men 
long as there is no break 


the continuity of the employment of such men. If any 


aa 


workman is laic off by a Union Contractor for more than three 


recuired to zegister for referral at the Union 
in order to cbtain further employment. 
(tb) The Unicn Contractors shall keep an 
recezG cZ each transfer pursuant to subperagraph 
(a) on forms promelzated by the Adzinistrator. These records 


shell be evailable for inspecticn by the E.E.0.C. and the 


LAYOFFS 


lic worlman shall be laid off uncil all workmen 


Erk 5 0 deen 1: Neching in this 
the right cf an employer to 
fer cause. ~“ nenevhite werkmoan wh 
under this Order shall 
three (3) cays of 
Tih his reasons fer regarding the 
weriman shall simultaneously send 
his empleyer. 
shall deteraine 
“ules end Procedures 


& computes syeter 


e¥EteT whless he ¢etermines it 


s 


The Acnini als t be respon- 
end Union con- 
basis ene for reporting all 
cecurée: uncovered by the 


.£.0.C. Where 


be dene using computer 
(c) Basec zson his enelysis of the data 
precucedc by the stucy, anc anv other information he re- 


ceives, the Administrato:. efter consultetion with the Union 


anc the E.£.0.C., has the power tc amené, modify, revise or 


change these Rules ane Procedures, or any of the forms 


referred to herein to eve the goals and objectives of 


these Rules anc Procecures. The Administrater shall commun- 
anv such amencment, modification, revision or change 
te the Unior and the £.£. in weising, and either the 


Union oo: €: .E.0.C. tay app: the Court withir 


é 


eens she ealieneerie= 
PUSL I bis Ons 
pa 


Orcer) to every 
to all Uni 


cites, at 


tne Aépinistrator may eppoint 
nitrving agent for the 
to the Aéministrator, 
functions as the Administrator 
zo enforce these Rules and 


compensate said monitoring 


he Acniniscrator and approvec by the 


fF. TRAINING AND APPRENTICES 
42. Within two months of the entry of this Order, 


tocel 15 and Locals 14-14P shall submit to the Administrator 


for his approval plans for the concuct of separate training 


s to train operating engineers on the equipment 
their respective trade jurisdictions. 
43. Upon approval of said plans, the Unions 
respective training programs in a manner and 
icient equipment ¢ imstructors so that each pro- 
cuates a substantial number of non-white operators 
celenéer year. Tne Accinistrater shall also determine 
the treining of the musber of enrollees 
imuec enrollment. Training shall be 
end enrollees shail not 
g training 
vetuirec to attend said sessions 
thease training programs 
ctrkmon as equipment operators 
-sehinity, and satisfactory 
nachanery shall constitute 


veorran, The cal i4 craining 


nceavor Hee! Ms Sen ‘ they can 


operetors, 


ensure that suf- 
nmrolies ; eing trained for sai¢ 
associations shall 
z fer his approval which 
nal or-the-job training for non-whites 
isions of Faregraph 35(c). 

No more than one-third of the workmen in 
each training program shall be Union members seeking train- 
ing as operators or retraining on additional equipment; the 
remaincer shall be non-union members. The availability of 
such training shall be publicized by written announcements 
to Union menbers anc other worimen end the public, es 


by the Administrator. Lists for enrollment shall 


s 
be avéiiable in the Hiring Hell, and admissions to che 


program's openings for sraining and retraining shali be 
basis by the date of application 


inery the applicant desires 


malted an Seece 
wm oceece ale 


Gram to gracucte é@ substantial number of non-white workmen 
per year. 
shall be decided on 


test on one piece 


or the Adm 
ascirissczetion of @ practical tast 
Unions’ trade juris- 
vaelicsted wersuant to £.E.0.C. 


iSopese stendards which ar 


New York City. The Acminis- 


te take such 


Passage ot 
the Master Eligibli 
eter shai 
aining programs are secessary in 
ficient nunbers of non-white workmen in 
nen-operator's skills in order to meet the goals cf Para- 
ane 6, and shall require the Unions to implement 
such progrezs. Such programs shell net impose higher 
standards on non-white workmen than heretofore existed for 
white workmen, but rather shell train non-whites with the 
cinircs necessary skills. 
48. 
if any, eatprentice programs woule enhance the employ- 
--white workmen without increasing 
or job referrals or decreasing 
tne seleries reretofore evailable to white workmen, anc 
shall seek agreement bezween the Unions and the Union 
associations on how to establish 
BENEFITS 
& tricten claim with the 


as ci the entry of this 


i 
from the particular | 


which ne teets the 


.cesenrts evidence, 


the Unions, 


fore the Administrator, 


em sk ewan 
(Bcd abegrs 


s covclusions in its Opinion dated 


awit 


éiscriminatorily excluded 


Jaciec the opportunity fer job 


fal 
c 


Demonstretes monetary damages suffered 


thereol. 
non-whites who qualify for awards of 


azagraph 49, shall be entitled to 


rover cenazes the date the discrimination 


occurreé through the date Administrator certifies that 


the Unions nave implemented Secction E of this Order. 


51. Beck-pay dameges shall be ~omputed on the 


the difference, if eny, between (1) the average 


by white members of the Union to which the claimant 


49(a), in each of the 
é (2) the amount of other 
income earned in lieu of a job with é Union 
assisté:ce received by the cleimant. The 
include the amounts, if 
nave eazrned but for 
ehgll have the purden of 
che excstenc RE acs such earnings. However, 
‘+ ghe earnings of whire Union 


aoe oe 


sen cays per menth shall be 


treatzent by 


receive back- 


worked ox scurht work elsewhere 
this course properly 


Light of ceZencart Unions’ diseri- 


es computed 
shall be rade after ceterminetion by the Adminis- 
ef the cl ra d@iscretionary review, if 
necessary, by this Court. The Administrator shall hear 
whetever testimony is required and render findings and 
conclusions thereon. Where possible, the Administrator 
shall rely on the trial testimony of any particular claim- 
ent, supplemented by any necessary additional information. 
Claimants may support their claims by sworn oral testimony, 
and need not document such claims. Processing of claims 
commence immediately upon receipt thereof and the 
Unions shall make full payment thereon within thirty days of 
decision by the Administrator. 
thirriech dav efter the claimant's first 
azplication with the Union for either a job referral or 
assistance shall be kmown as the 
claimant's 
receive from the 
eetettive Unier full compensation anv health end welfare 
which (6 personaliv 3 i the eligibility 
any of the 
Unions belong, if 


as of the eligibility 


cic.cant’ tieibilicy for and 


F253) sc. 8 ruined by the pension 


the Uniens deleng <ring the *laimant's 


| 
| 
| 


sholl teke whatever steps are 
7.¢ take whatever payments 
for this perpose in erder 
to make such pension 


+, 


wnien shall make such peyments 


1¢ ‘cministrater shall hear all claims 
make any payments required in 
manner as pr for back-pay claims. The 
shall also review with the Umions and the 

pension funds the necesser: steps to comply with (b) and 
shall direct and assure the implementation of (b) on or 
before April 1, 1977. 

95. In the event of any violation of this Order 
wnich results in the loss cf work opportunity or other 


benefits to any non-srnite workman, the Administrator shall 


require the responsible Union end/or Union contractor to 


make 1 nm fi compensating him for such 
tess of work i t 52 £ the procedures set 


fortn is. Feragraphs 4 


henner + contractor associaticns 


anc Hiring 


ti.ployer's principal place 


5 5 
unnecessary, or revises 
to assure attainmen= of 
Order, 

(a) the 
tic minority newspapers 


the selection 


stations, 


hell be errroveé ty the Acminiscrator, 


Uneil such 


indivicuals 


ll members of the con- 


ach contracting 
business, a copy of this 
time es the Administrator finds it 


in order 


the following requirements, 


the interim enc final goals of this 
shall publicize in at least 


at least two minority redio 


and the content of which 
n a regular monthly 
yment and union 
Unions, the 


sch opportunities, and a statement 


eppertenities ere available regardless of race, 


iu Senet 
rey: fase obese 


<e= 


vising 


puleence 


nonewhite ereas, to 


uisserination to 


the local erea, to 


o bd 


w York City 


—— 


SHSOS Test 


thereof and 


nc other benefits to 


¢ lists recuiree py this Order 
ten years, anc shail be made avail- 


copving by the parties and the 


: istre: 


acministrator on reasonable notice during regular business 
hours or at other mutually convenient times without further 


Order of this Court. 


60. At any tin of the parties herein may 


apply to the Administrator ané then to the Cours for the 
purpose of seeking additional erders to ensure the full and 


ezfective implemenctetion of the terms and intent of this 


retair. jurisciction over 
1ce with the terms of this 


és méy de neces- 


? 


wmities for non- 


tne costs of this 


o the Clerk of 


United States Districr Judge 


ss - 
‘wat Leer’ e 


se sage emai te napa 
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UNITED STATES D 
SOUTHERN DISTRI 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


Plaintiff, 


-against- ‘ 
EMENTAL ORDER 
LOCAL 14, INTERNATIONAL UNION OF ke We oe ae eae ae ee 
OPERATING ENGINEERS, LOCAL 15, 72 Civ. 2498 (CHT) 
INTERNATIONAL UNION OF OPERATING 
NGINEERS, THE IRON LEAGUE OF 
NEW YORK CITY, INC., THRE 
CONSTRUCTION EQUIPMENT RENTAL 
ASSOCIATION, GENERAL CONTRACTORS 
ASSOCIATION OF NEW YORK CITY, 
BUILDING CONTRACTORS’ AND MASON 
BUILDERS ASSOCIATION, THE CEMENT 
LEAGUE, STONE SETTING CONTRACTORS ' 
ASSOCIATION, ALLIED BUILDING METAL 
INDUSTRIES, RIGGING CONTRACTORS 
ASSOCIATION, CONTRACTING: PLASTERERS 
ASSGCIATION, and EQUIPMENT SHOP 
EMPLOYERS, ia 


Defendants. 


On applicavion of the Adrinistrator, the Order and 


Judgment entered herein on September 1, 1976 is supplemented 


as follows: : 


1. The first sentence of paragraph 32(b) is hereby 


amended to read as follows: 

(b) The foregoing cualifications may be 
expanded by the Administrator upon the 
application of any party, employee or 
other interestec person affected by 


this Orcer, 


aragraph 33 of saic Crder and Judgment is 


Exhibit "A" 


a7o 


° ¥ 


Yay eee 


1 . 
|| hereby supplemented by adding the following at the end thereof. 


TI yee 


The initial "Hiring Hall sheet" shall be 
established and put into effect in 
accordance with procedures approved by 

the Administrator. If any union member 

or non-union person knowingly misrepre- 
sents information required by such pro~ 
cedures as t> che amount of time he has 
worked, and such misrepresentation affects 
his priority on the Hiring Hall sheet, such 
person's name shall be placed at the bottom .” 
of the Hiring Hall sheet. The Administrator 
shall hear and determine any dispute with 


respect to such misrepresentation, which 


determination shall be 2ppealable to the 


Court as otherwise provided for herein. 


New York, New York 


get ff FOS 


/s/ 


ee Sek eee 
7 CHARLES H. TENNEY 
United States District Judge 


UNTEED SH VERS Coad a APPEALS 
POR HN ShOOND CHRGUIT 

IY sAtiEsa ley, 

Phaintilf, 
APFIDAVTT IN 
ae bbist + SUPPORT OF STAY 

POUAL 14, INTERS AL LONAL UNTUON Of 72 Civ. 2498 (CHT) 
OPERATING ENGUNEERS, LOCAL 15, INTER- 
NAPTOSAL EON OF CRLRATING EA GSES S| 
Wi KON LEAGUE OF NEW YORK CIY:, INC., 
HN CONSTRUCTION BQUTPMENT RENTAL 
ASSOC TATION, GENERAL CONTRACTORS 
ASSOLATION OF NEW YORK CITY, BUILDING 
CONVRACHORS' AND MASON BUILDERS ASSOC- 
PATTON, TH: CEMENT LEAGUE, STONE SETTING 
CONTRACTORS" ASSOCTATION, ALLIED BUILDING 
METAL INDUSTRIES, RIGGING CONTRACTORS 
ASSOQSTATION, CONTRACTINT PLASTERERS 
ASSOCIATION AND FOULPMENT SHOP EMPLOYERS, 


Defendants. 


STALL OF NEW YORK 
COUNTY OF NEW YORK 

Harold ht. Bassen, being duly sworn, says: 

1. I am an attorney duly admitted to practice in both the New 
York State and New York Federul District Court Bars and I am also the Execu-, 
tive Director of Allied Building Metal Industries, Inc. (hereinafter "Ald ied") 
one of the named defendants in the above-captioned action. I make this affi- 
davit in supnort of that portior. of the application of defendant Local 14 of 
the International Association + “perating Engineers (hereinafter "Local 14") 
which seeks to stay the provisions of the Order and Judgment of the United 
States istrict Court, Southern “istrict of New York, dated September 1, 1976 
(Temey J.) that requires contractors to accey* for employment 2s operating 
engineers only thoss peonle who are referred from a sign in sheet maintained 


in whit used to be « referral hail maintained by Local 14 and by Local 15. 


: 
| 
1 
i 
| 


| 
| 
| 
| 
| 
| 


‘ 


{i 


Re should poiar ovr that Allied consists of 
approximately firms that are engaged in either the fabri- 
™ Cation or erection of stéeél or Loth such aspects of work. Those 
(| members of Allied engayed in the erection of steel have collectiv 

' baryaining agresnents with the various structural and ornamental 
, worker locals throughout the greater metropolitan area. 
: Raad eemeall ys such members of Allied have agreements with beth 
Local 14 and Local 15 of the Operating Engineers. However, in 
; order for this Court to fully understand the reasons for 


Allied's support of this stay, I believe that it would be 


helpful if I briefly described some of the aspects involved 


in the erection of a steel structure. 


2: The steel is normally delivered to a job site 


by truck. Thereafter, the crew of iron workers sorts out the 
1 


various columns and beams which are to be used in the structure.’ 
{ 


After the operator of the crane and the oiler have assembled the- 


erane and put it into working order, the various pieces of steel! 
are then lifted from the ground by such crane, which is operated 
by a member of Local 14 and serviced by an oiler, who is a member 
of Local 15, and are set into place by the iron workets. Need | 
i 


less to say, such work is extremely hazardous from the outset 


of construction. However, aS the structur. progresses upward 


hezards increase. Often the crane operator cannot hear or 


the members of the iren working team to whom he is delivering 
{ 


teel beam or column. In such cases the delivery of the ; 


t 
series of complicated bell or hand signals 
which 2re given to the crane operator by an experienced iron 
worker, who ig sometanes thirty to fifty stories above the 
Operetcr. The cccrdination petween the operator of the crane 


the sagnalman iron worker is, of course, crucia] since the 


steed) mast be slung te both a height and inbourd distance which will enable 


ee re 


V the dren working crew to grab the piece of steel and set it in its proper 


place without Callan arf the strugture or being hit by the swinging piece 


OF stecl, 


Qo fhe members of Allied engayed in the erection of steel struc- 


i! tures invaridhly rent long-boow cranes or specialized cranes and derricxs 
(hereinafter “equipment') from companies (hereinafter "vendors"). In 

i addition, to the rental of the ewsipment, the vendors supply to the members 

| of Allied an operator und an oiler (members of Local 14 and Local 15, res- 
pectively) who are thoroughly cxperienced in the erection of steel. It 


should be pointed out, however, that the operator of the crane, as well as 


the oiler, become the employees of Allied's members as soon as the equipment 


is picked up by the operator and oiler fer the account of the vendee. 
Additionully, the responsibility or each niece of rented equipment, which 
can, in some instances, be wortn os much as $250,900 or more, devolves upon 
the member of Allied, who is tne vendee. 

5. At least four hasic areas of risk are, therefore, assumed by 
a member of Allied that is engaged in steel erection: First, injury to 
the general public during the course of such operations; second, injury to 
its employees, particularly iron workers; third, damage to the vendor's 
equipment; and fourth, suffering economic loss by reason of not doing the 
job efficiently or within the time prescribed by contract. 

6. In connection with the areas of risk denominated as "second" 
and "fourth" above, it should he pointed out that the iron workers employed 
by the members of Ailied thut are engaged in steel erection have, in the 


past, walked off the Job where 


ll the Vendor has supplied an operating engineer that does not know 
j.i) how to safely and properly erect steel. Such action by the iron 
eet not only costs the member of Allied upwards of $1,000 

tia Gay in lost wages but subjects such member of Allied to lost 

| profits, as well as liquidated damages for not completing the job 
I 


Hi on time. To safeguard against such situations, the members of 
i 


| Alied have insisted that the vendors only provide them with 


|] cperacors who are experienced and competent in steel erect- 
oe 

| 

| 
i 
i 
la B* hoisting license issued by the City. However, there are 


ie In order to operate a crane in the City of New 


York, the operator of such crane must possess either an A or 


Many operators who possess such licenses but have never in 
their life time set steel. Unfortunately, under Judge Tenney's 

, Order and Judgment dated September 1, 1976, the vendors must 
call the halls maintainecé by the Unions herein for operators 

| and oilers to operate each piece of rental equipment. If the 

; Unions send out, as they must, an engineer and an oiler from the 

' Sign in sheet, who possesses the necessary license to operate 

| the prescribed boom length of the crane involved and a man, 

' denominated as an oiler, both: the vendor and subsequently the 

i member cf Allied must accept such encineer and oiler, even 
though neither of them has ever set steel or operated and 

assembled the type cf crane **that is to be utlized on the job 


Site. 


* The cesignations A end B reliote to the length of a boom on. 
the crane that tre oper tor is cualitied to handle. 


Ld! There are many different types of cranes, each having 
a@ifferent controls and problems with respect to their operation 
anc 28semblage at the job site. 


8. | mast emphasize to thiz Court that the members of Allied 

arent supnportuns this apolicution ‘or u stay in order to nerpetuate or 
rage ane discriminatory policies alluded to in Judge Tenney's Order j 

ant dadament. Rather, this is an atteunt on the part of the members of Allied!’ 
to commeact a practical problem now created by the Order and Judgment. Had 
tine District Court done whut it said it was going to do by the terms of its 


Pre-Trial Order i.e. first determine if there was any liability under Title 


i VET and then, if necessary, determine in subsequent proceedings what remedial 


> ames oer 


| 
t 
{' 
‘ 


aml practical relief should be ordered, the members of Allied would, at 
such subseyuent hearing, have had the opportunity to (1) explain its prob- 


lems to Judge Tenney and (2) assist in any way it could to cure the problems 


which the trial court referred 1 in its opinion. 


Q, 1 mast emphasize that the Contractor defendants, such as the 
members of Allied, were made defendants in the within action according to 
the complaint "for the purpose of relief only". This pronouncement by 
the plaintiff did not mean to the members of Allied or to myself that in 
a time of extreme economic difficulty for our members the areas of 
difficulty outlined in paragraphs ''S" and "6" herein had to be increa2sed 


by judicial fiat without the coportunity to be heard. 


10. Allied anticipates serving and filing, within the next 
weeh, a Notice of Appeal from the Order and Judgment in this action signed 


by Judge Tenney and dated September 1, 1976. 


i ana Open hearing on the manner in which the trial court was 


I attempting to fashion relief insofar as such relief affected its | 
: | 
‘hiembers and that the Czenial thereof requires this Court to | 


eee Such proceedings to District Court for further proceedings; 
ll. Accordingly, it is respectfully requested that 
tnis Court grant é« limited stay to Local 14 as requested in its 


moving paders herein. 


ag) eae 


Harold R. Bassen 


i Sworn to before me this 
it day of October, 1976 


, 
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Ltn = oS af 
: OF OPERA- : wan ae SER) 
INTERNATIONAL 72 Civ. 2498 (CHT) 
TING ENGINIERS, THE IRON 
z YORE CITY, INC., THE 
TRUCTION EQUIPMENT RENTAL ASSOCI- 
GENERAL CONTRACTORS ASSOCIATION 
NEW YORK CITY, BUILDING CONTRACTORS' 
AND MASON BUILDERS' ASSOCIATION, THE : 
CENENT LEAGUE, STONE SETTING CONTRACTORS' 
ASSOCIATION, ALLIED BUILDING METAL 
INDUSTRIES, RIGGING CONTRACTORS 
ASSOCIATION, CONTRACTING PLASTERERS 
ASSOCIATION, ané EQUIPMENT SHOP 
EMPLOYERS, 


Defendants. 


the annexec i i Willias i Tie 
TH? 


1976, ol icier i here~- 


fer, it is hereby 


ORDERED, ¢! intiff show cause before the Honorable 
Judge, at the 
Foley Square, N = New York, Room 
November, 1976 at or as soon ; 
PAS. PR Fpope GOC_ 
thereafter as counsel can be heard, why an order’should not be 
FLAC : 
entered herein staying the <smmey orcer and judgment as it relates 
to the General Contractors Association of New York, Ine. and its 
messers; and ntinc, <9 the General Contractors Associa- 
tion of New roxx oe mn ceportunity to be hearé as to the forn 
the above named association. J/7/S . 
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order and the papers upon 
attorney of record for 


oz before November____,1976 


New York, New York 
iad 6% Be 1976 
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UNITED STATES LISTRICT COURT 
S)UTHERN DISTRICT OF NEW YORK 


EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, 
PLANTIFF, 
- against - 


LOCAL 15 INTERNATIONAL UNION OF OPERATING 

ENGINEERS, LOCAL 15 INTERNATIONAL UNION 

OF OPERATING ENGINEERS, THE IRON LEAGUE : MOTION FOR A 
OF NEW YORK CITY, INC., THE CONSTRUCTION STAY PENDING 
EQUIPMENT RENTAL ASSOCIATION, GENERAL : A HEARING ON 
CONTRACTORS ASSOCIATION OF NEW YORK CITY, THE MATTER 
BUILDING CONTRACTORS' AND MASON BUILDERS' : OF RELIEF 
ASSOCIATION, THE CEMENT LEAGUE, STONE 

SETTING CONTRACTORS' ASSOCIATION, ALLIED : 

BUILDING METAL INDUSTRIES, RIGGING CON- 72 Civ. 2498 (CHT) 
TRACTORS ASSOCIATION, CONTRACTING 3 

PLASTERERS ASSOCIATION, and EQUIPMENT 

SHOP EMPLOYERS, 


Defendants. 


WILLIAM C. FINNERAN, UR., being duly sworn, deposes and 
says: 


1. Deponent is General Manager of The General Contrac- 
tors' Association of New York, Inc., (incorrectly referred to 
in the above caption as "General Contractors Association of 
New York City") hereinafter referred to as the "GCA", and is 
familiar with the facts hereinafter set forth. 


2. This affidavit is submitted in support of the GCA's 
application for a Stay, Pending a Hearing as to the relief set 
forth in the Order and Judgment of September 1, 1976, ("Final 
Order"). 


3. The original action in this matter, instituted by 
the United States of America and succeeded to herein by the Equal 
Employment Opportun’ty Commission, sought relief from the violations 


RETYPED FOR APPENDIX 
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of Title VII, of the C’v'i! Rights Act of 1964, 42 U.S.C. Section 
2000 e, et seg., and from °l.2 interference with the implementation 
of Presidential Executive Crder 11246, forbidding racial dis- 
crimination in employment by government contractors. 


4, Disposition of the above mentioned action, after a 
hearing on the issue of liability only, with its finding against 
Locals 14 and 15, resulted in the Order and Judgment of the Honor- 
able Charles H. Tenney, being entered on the first day of Septem- 
ber, 1976, which Order directed, in substance, the following: 
the Unions Locals 14 and 15 are permanently enjoined from engaging 
in any act of discrimination, in any program of its Union practice, 
including but not limited to, recruitment, selection, training, 
admission to membership to the Union and Union programs and that 
said Union shall not take any other action which would deprive or 
tend to deprive any individual of employment oprortunities with 
union contracts or otherwise adversely affect his or her status as 
an employee of union contractors or members of the Unions or their 
programs; and that said Union shall administer all of the affairs 
of the Union and its programs so as to insure that no individual 
is excluded from equal work opportunities; and that certain test- 
ing programs be initiated for minority members so that admission 
to the Union, its programs and job referrals be available to the 
minority members; and further that an "Affirmative *ction Program", 
so ordered by the Court, be initiated to achieve a non-white per- 
centage of 36% in the Union's respective membership and any cf 
its training programs by 1980. (The above synopsis is respect- 
fully submitted to this Court for its convenience.) 
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5. On September 9, 1974, pursuant to Rule 16, of the 
Federal Rules of Civil Procedure a Pre-Trial Order was issued. 


6. The Pre-Trial Order (a copy of which is attached 
hereto and made a part hereof as Exhibit "A") at page 1l, para- 


graphs 6(a), (b), (c) and (d) therein, set forth the following 
positions of the GCA that: 


(a) GCA is not an association of contractors 
engaged in industry affecting commerce within the 
meaning of 42 U.S.C. §2000 e. 


(b) GCA has no collective bargaining agree- 
ments with the defendant unions. 


(c) GCA is not properly named as a defendant 
under Rule 19(a), Fed. R. Civ. P. 


(d) The action as against GCA should be dis- 
missed in its entirety. 


7. Your deponent reiterates and reaffirms the above 
and respectfully directs the Court's attention to §517(a) of 
the Not-For-Profit Corporation Law of the State of New York 
wherein it states on advice of counsel that: 


"The members of a corporation shall 
not be personally liable for the 
debts, liabilities or obligations of 
the corporation.’ 


8. You deponent contends on advice of counsel, 
that while the GCA is a party to this action, that its members 
the "contractors", named in the Final Order, were never made 
a party to this action and are not barred by said Final Order. 


9. The above mentioned Pre-Trial Order, contained a 
stipulation therein, which stated, in its entirety, that: 
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"It is stipulated by and between Plain- 
tiff and Defendant, General Convractors 
Association of New York, Inc., (incorrectly 
designated herein as General Contractors 
Association of New York City) that Plantiff's 
Complaint does not assert any claim for lia- 
bility against defendant General Contractors 
Association of New York, Inc. 


It is further stipulated by and between 
Plantiff and Defendant, General Contractors 
Association of New York, Inc., that, in the 
event of any proceeding for the purpose of 
establishing relief, on the basis of any judg- 
ment for liability in the trial herein, that 
in such a proceeding the General Contractors 
Association of New York, Inc. shall have a 
full opportunity to offer proof and defend 
against the allegations in the complaint of 
Plaintiff that (1) the General Contractors 
Association of New York, Inc. is a proper 
defendant for purposes of relief under Rule 
19(a) of the Federal Rules of Civil Procedure 
and (2) that the General Contractors Associa- 
tion of New York, Inc. is an association of 


contractors engaged in any industry affecting 
commerce within the meaning of 42 USCA §2000 e, 
which has collective bargaining agreements 
with the defendant unions herein." 


10. Such stiuplation was never adhered to and GCA has 
been denied an opportunity to be heard as to the substantive and 
procedural forms of relief provided in the Final Order herein. 
Specifically, GCA was denied the opportunity of a hearing (a) to 
establish that GCA is a non-employer of persons or job titles 
covered by said Order and has no role in the relief granted and 
thus is not a necessary party under Rule 19(a) Fed. R. Civ. P.; 
(b) to inform the Court as to the necessity of providing in the 
Order safety procedures to ensure the competency of the persons 
to be employed: (c) to point out to the Court that the provision 
for a hiring hall in said Order represents a substantial change 
in the collective bargaining agreements between the unions herein 
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and the contractors and the contractors sjgnatory to the said 
agreements are not before the Court. GCMis not a party to 
said agreement. 


ll. At a meeting held before the Court on July 26, 
1976, the form of the Final Order was discussed by and between 
the parties and the Court. 


12. On pages 27, 28, 29 and 30 of the transcript of 
the July 26th discussions about the Final Order, the position 
or status of the GCA was discussed with His Honor, at which 
time His Honor saic at page 29, line 8: 


"The Court: I will have a look back 
over the Pre-Trial Order and all that be- 
because there is some question in my mind in 
view of the position as to their (GCA) 
status in the trial we had." 


13. It was obvious to His Honor at that point in 
that time that the status of the GCA was not clear. 


14. Again, it must be noted that no hearing as to 
relief and/or liability was ever held with respect to the GCA 
Or its members. 


15. The Court recognized the lack of representation 
offered to the GCA and the members when it stated at page 29 of 
the July 26th proceeding: 


"The Court: All right, we are going 
ahead. I said I will take a look at the 
Order and maybe we will have to set this 
thing down for trial on possible practices 
by the contractors over the past years 
which would warrant injunctive relief. So 
I would be prepared, if I were you, to have 
at least some possible further heariig." 
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and again at page 41: 


"The Court: Maybe we should have 
some hearings about the contractors and 
what they are doing." 


16. At page 61, line 11 of the transcript of July 26, 
1976, His Honor so aptly placed the entire issue in perspective 
by stating that: 


"The Court: I don't know whether you 
[GCA] did it [discriminate] before or not 
because there certainly was no exculpation 
of the industry in my opinion. It was 
excluded. Okay." 


17. The conclusion of His Honor, hereinabove made 
reference to, indicated that there had been no testimony taken 
during any stage of the proceedings as to the issue of the GCA's 
liability and that the denial of such a hearing violates GCA's 
right of procedural and substantive due process. 


18. Mr. Devorkin, the U.S. Attormy, stated at page 
61 of the transcript of July 26, 1976, the following: 


"Mr. Devorkin: It if were necessary to 
seek a judgment of liability against the 
sontractors, we are prepared to do that. We 
proved at the trial acquiescence and practice 
have the same effect. £ we had to get a 
judgment of liability against the contractors 
we would be prepared to go through depositions 
and discovery and a trial for that purpose, 
but I don't chink it is necessary. They are 
not being held financially accountable for 
anything that has happened here. They are 
just being equitably ordered to insure that 
the Union -- that this Order works, to follow 
the terms of the Order. They are an integral 
part of the industry and it is necessary to 
do that." 


19. From the U.S. Attorney's statement, it is clear 
that no fact or allegation as to liability has been asserted 
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against the GCA's members and that no liability whatsoever had 
been proved against the GCA's members. 


20. The U.S. Attorney takes the position that the 
contractors are not going to be held financially accountable 
due to the form of relief implemented in the Final Order 
and Judgment. 


21. The Final Order and Judgment now creates a 
situation wherein the contractors themselves will be held liable 
for the actions of its operating engineers who will be less 
experienced than those operators previously hired directly by the 
contractors themselves. 


22. The Final Order and Judgment may raise questions 
to the issue of the possible liability of the Administrator as 
well for the negligent acts of the inexperienced operating 
engineers. 


23. It should be ovious that the contractors 
(members of the GCA) are financially accountable ["for anything 
that has happned here"] as the result of the relief framed 
with the Final ucder and Judgment of September 1, 1976 and 
that liability for any negligent operation of contractor's 
equipment by unqualified or inexperienced operators as a result 
of the form of relief set forth, does in fact fall directly 
within the parameters of the contractor's liability. 


24. The lack of a hearing as to the safety aspects 
involved in the implementation of the Order precluded GCA from 
presenting testimony as to the nature of the risk involved in 
the operation of all tne equipment covered by the Orders herein 
and the need to adopt procedures which will ensure competent 
operators. It would seem that the Order in its present form 
would allow unskilled operators behind the controls of sophis- 
ticated and costly construction equipment and, when used by 
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such unskilled operators, such equipment will thereupon become 
a dangerous weapon creating highly hazardous conditions to the 
general public and workmen in the area. 


25. In seeking a hearing on these safety aspects, 
deponent is not seeking to delay or inhibit measures to remedy 
the injustices of any discrimination, but simply to persuade 
this Court that the remedies tc correct any past improper 
practices be balanced by provisions to reduce the possibility 
of death or injury which could be caused by incompetent or 
inexperienced operators. 


26. Deponent submits to this Court that the proposed 
implementation of the Order and Judgment in question does not 
consider the necessary skilled construction operating pro- 
cedures of extremely sophisticated equipment which belongs to 
and/or is the responsibility of the contractors at expansive 
construction sites and that the lack of the necessary skilled 
operators might possibly cause injury to the general public 
(as well as to workmen) within, adjacent and contigeous to 
the construction sites and regrettably to the pedestrian and 
vehicular public which move in and around the construction 
sites within the geographical jurisdiction of Local 14 and 
Local 15. 


27. Further, in the light of the gravity of the 
matter and to avoid such irreparable harm, it is respectfully 
submitted that there should be no implementation of the Order 
and Judgment of September 1, 1976 until there has been a full 
and exhaustive hearing as to the form and substance of the 
relief. 
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28. The right of equal opportunity to work, while 
appearing to be the primary object, is neither the exclusive 
object, nor the most important object. Of equal, if not 
paramount importance, is the security and protection of life 
against injury to the public and workmen concerned. 


29. It is the considered opinion of your deponent 
that the implementation of the Order and Judgment in question 
wuld create a situation wherein workmen, just barely trained 
in the operation of sophisticated and dangerous equipment, 
could cause injury and death to the public and workmen affected 
by the operation of the construction equipment in an industry 
which already suffers by seeing such injury and loss of life 
during the construction of such expansive projects from 
uncontrollable causes. 


30. Deponent respectfully requests that His Honor 
grant the Application presently before him, not for the purpose 
of denying the minority members of the society the right to 
work within the trade unions so mentioned, but for the purpose 
of reaching that goal after a more thoughtful remedy can be 
reached so as not to harm the unrepresented and greatly concerned 
citizenry in this action and at the same time provide equal 
employment opportunities for all. 


31. The contractors' responsibility and its require- 


ment for affirmative action has been directed upon the GCA and 
its members in spite of the lack of a finding or even allegation 
of any liability, and as to the GCA's members, despite the 

fact that they were not parties therein. 
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32. The "contractors" themselves, while never named 
as a party to the action, and without the opportunity of being 
heard as to the form of relief, are now being directed to act 
and are made subject to the Order and Judgment. 


33. The "contractors", named repeatedly and throughout 
the Final Order and Judgment, never had the opportunity to be 
heard at any hearings a3 to the issue of relief or the propriety 
thereof and therefore were denied their constitutional right of 
"Due Process". 


34. On behalf of the GCA, it is further respectfully 
submitted that the Final Order and Judgment of September 1, 1976 
provides for the GCA members to hire only from Hiring Halls and 
thereby violates the ccntractual rights of its members. A 
hearing on this matter is necessary to consider the issue of 
whether this Court has the power to change a substantive 
provision of a collective bargaining agreement, particularly 
in light of the fact that a party to such agreements were not 
before the Court. 


35. The "Hiring Hall" mandate also places a new 
duty upon the contractor, which heretofore it did not have, 
and that is the new requirement to police its equipment so that 
it can be secure in its knowledge that its sophisticated 
equipment is being operated safety so as to prevent injury to 
the general public and workmen alike and to preclude liability 
caused from the negligent operation therefrom by unskilled 
operating engineers. 


36. The contractor also has a duty to the operator 
himself, to protect him from his own negligent or unskilled 
actions. 
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37. The concept of "Hiring Halls", heretofore not 
a subject of collective bargaining agreements, has been 
avoided for precisely the reasons cited within paragraphs 34 
and 35 above, in that hiring halls, by their very nature do 
not allow the contractor the necessary latitude to choose its 
operators based upon the skills necessary to operate the specific 
pieces of equipment in question. 


WHEREFORE, your deponent prays for a "Stay" pending a 
full and complete hearing by and between all parties, so that 
all issues of relief may be considered to accomplish the goals 
of the Order and Judgment of September 1, 1976 within a frame- 
work of practicality, so that all parties to be affected by 
such Order and Judgment may be heard and that Due Process under 
the law be had. No previcus application has been made for this 
relief. 


William C. Finneran, Jr. 
Sworn to before me this 


10th day of November, 1976. 


Notary Public 
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Pre-Trial Order, attached to the affidavit, 


is omitted, since it is printed above, 


pp. 31-69. 


